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Resolutions 



The following 
resolutions were 
approved by the 
American Bar 
Association 
House of Dele- 
gates in August, 
1973, upon the 
recommendation 
of the ABA Con- 
stitutional Con- 
vention Study 
Committee. 




WHEREAS, the House of Delegates, at its July 
1971 meeting, created the Constitutional Conven- 
tion Study Committee "to analyze and study all 
questions of law concerned with the calling of a 
national Constitutional Convention, including, but 
not limited to, the question of whether such a 
Convention's jurisdiction can be limited to the 
subject matter giving rise to iis call, or whether the 
convening of such a Convention, a matter of 
constitutional law, opens such a Convention to 
multiple amendments and the consideration of a 
new Constitution",, and 

WHEREAS, the Constitutional Convention Study 
Committee so created has intensively and exhaus- 
tively analyzed and studied the principal questions 
of law concerned with the calling of a national 
constitutional convention and has delineated its 
conclusions with respect to these questions of law 
in its Reoort attached hereto, 
NOW, THEREFORE, BE IT RESOLVED, THAT, 
with respect to the provision of Article V of the 
United States Constitution providing that "Con- 
gress ... on the Application of the Legislatures of 
two-thirds of the several States, shall call a Con- 
vention for proposing Amendments" to the Con- 
stitution, 

1. It is desirable for Congress to establish proce- 
dures for amending the Constitution by 
means of a national constitutional conven- 
tion. 

2. Congress has the power to establish procedures 
limiting a convention to the subject matter 
which IS stated in trte applications received 
from the state legislatures. 

3. Any Congressional legislation dealing with 
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such a process for amending the Constitution 
should provide for linnited judicial review of 
Congressional determinations concerning a 
constitutional convention. 

4 Delegates to a convention should be elected 
and representation at the convention should 
be in conformity with the principles of repre- 
sentative democracy as enunciated by the 
"one person, one vote" decisions of the 
Supreme Court. 

BE IT FURTHER RESOLVED, THAT, the 
House of Delegates authorizes the distribution of 
the Report of the Constitutional Convention Study 
Committee for the careful consideration of Federal 
and state legislators and others concerned with 
constitutional law and commends the Report to 
them, and 

BE IT FURTHER RESOLVED*, THAT, representa- 
tives of the American Bar Association designated 
by the President be authorized tQ present testi- 
mony on behalf of the Association before the 
appropriate committees of the Congress consistent 
with this resolution. 



T 
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Foreword 



Our Committee originated from a suggestion by 
the Council of the Section of individual Rights and 
Responsibilities that a special committee represent- 
ing the entire Association be created to evaluate 
the ramifications of the constitutional convention 
method of initiating amendments to the*United 
States Constitution. The suggestion was adopted 
bv the Board of Governors at its meeting m 
Williamsburg, Virginia,, on April 29, 1971„andwdS 
accepted by the House of Delegates at its meeting 
in July 1971. 

In forming the Committee, the Association autho- 
rized it to andlvze and study all questions of law 
concerned with the calling of a national constitu- 
tional convention,, including,, but not limited to,, 
the question of whether a convention's )urisdiction 
can be limited to the subject matter giving rise to 
Its call or whether the convening of a convention,, 
.•)S a matter of constitutional law, opens a conven- 
tion to multiple amendments and the consideration 
of a new constitution. 

Thp Committee thus constituted consists of two 
United States District Judges, a Judge of the 
Superior Court of the District of Columbia, a 
present and a former law school dean,, two former 
presidents of state constitutional conventions, a 
former Deputy Attorney General of the United 
States, and a private practitioner with substantial 
experience in the amending process. 
Comprising the Committer are. Warren 
Christopher, a California attorney, former Deputy 
Attorney General of the United States, and Vice 
President of the Los Angeles County Bar Associa- 
tion David Dow, former Dean and currently 
Professor of Law, Nebraska College of Law, a 



momber of Nebraska's Constitutionai Revision 
Commission, and a former member of the Board of 
Directors of the American Judicature Society; 
John D, Feerick, a New York attorney who served 
as advisor to the Association's Commission on 
Electoral College Reform and a member of . the 
Association's Conference on Presidential Inability 
and Succession; Adrian M. Foley, Jr., a New Jersey 
attorney, a member of the House of Delegates, and 
President of the Fourth New Jersey Constitutional 
Convention (1966); Sarah T. Hughes, United States 
District Judge for the Northern District of Texas; 
Albert M. Sacks, Dean, The Harvard Law School, 
and former chairman of the Massachusetts Attor- 
ney General's Advisory Committee on Civil Rights 
and Civil Liberties; William S. Thompson, Judge 
of the Superior Court of the District of Columbia, 
chairman of the Association's Committee on World 
Order Under Law, and a member of the Associa* 
tion's Committee on Federal Legislation; and 
Samuel W. Witwer, an Illinois attorney, a member 
of the Board of Directors of the American Judica- 
ture Society, and President of the Sixth Illinois 
Constitutional Convention (1969-1970). Robert D. 
Evans, assistant director of the Association's Public 
Service Activities Division, has served ably as our 
liaison. 

Throughout our two yeaj>^udy the members of 
the Committee have been ever mindful of the 
nature and importance of the task entrusted to 
them and they have endeavored to uncover and 
understand every fact and point of view regarding 
the amending article. Beginning with our organiza- 
tional meeting in Chicago on November 20, 1971, 
the Committee has met frequently and has spent 
an enormous amount of time studying, discussing 
and analyzing the questions concerned with the 
calling of a national constitutional convention. We 
alL^have been guided by the hope of rendering to 
the Association a thorough, objective and realis- 
tically constructive final report on a fundamental 
article of the United States Constitution, as other 
special committees have done in such fields as 
presidential succession and electoral college re- 
form. 

In August 1972 we filed with the House of 
Delegates a detailed interim report :.etting forth 
certain tentative conclusions reached as a [esult of 
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our resfecirch and deiiberdtions since our or(jcini7ii 
tiondl meetinq. Since thdt report, we hdve re ex 
aniined dll of the matters commented upon m it 
iind have studied other questions concerning the 
amending article which were not specitiCcilly dis- 
cussed m our earher report. 

In our work the Committee hds been the benefi- 
cuiry of subs' mtidl quantities of valuable reseatch 
and background material provided by twelve law 
students, to whom we express our deep gratitude 
These students are' Richard Altabef,, Edward 
Miller Mark Wattenberg, and Richard Weisberg of 
Columbia Law School,; Joan Madden and Barbara 
Manners of Fordham Law School,, Shelley Z. 
Green and Henry D Levine of Harvard Law 
School Andrew N Karlen and Barbara Pragor of 
New York Law School, Michael Harris of St 
John's Law School, and Marjone Elkin of Yale 
Law School The memoranda and papers prepared 
by these students have been filed at the Tromwell 
Library in the American Bar Center in C.ncago, 
I take pride m the fact that the conclusions and 
recommendations set forth in this report are 
unanimous (in eveiy instance but one*) 



Clyde" Atkins 
Chairman 



ERIC 



th. Southern D.str.Lt or Flor.d. c> Io^'tut nu-nl.T o< th. Houm' n\ 
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REPORT OF THE ABA SPECIAL CONSTITUTIONAL 
CONVENTION STUDY COMMITTEE 

— — - ^ -- - 

Introduction 



There .ire few articles of the Constitution as 
important to the continued viability of our govern- 
ment and nation as Article V. As Justice Joseph, 
Story wrote "A government which . . provides 
no means of change . . . will either degenerate into 
a despotism or, by the pressure of its inequities, 
bring on a revolution/" James Madison gave these 
reasons for Article V 

"That useful jitciations [in tlie Constitution! will be 
sudUL'stpd by expurioncL',, could ,iot but bu foiobeun. It 
wl Liuisite the.efor. that a mode for .ntroducmg 
thum should be provided The mode preferred by the 
Convention seems to be stamped with every mark of 
propriety It guards equally against that extreme facility 
wh.ch would rendci the Constitution too mutable, and 
that extreme difficulty which might perpetuate its 
disroveied faults It moreover equally enables the 
„en.-ral and the state governments to originate the 
amendment of eirois as they may be pointed out by th» 
experience on one side or on the other 
Article V sets forth two methods of proposing and 
two methods of ratifying amendments to the 
United States Constitution. 

"The Confj.ess. whenever two thuds of both Houses 
shall deem it nccess>iry, shall propose Amendments to 
this Constitution, or. or> the Application of the Legisla- 
tures of two-thirds of the several States, shall call a 
Convention for proposing Amendments, which,, in 
..ither Case, shall be valid to all Intents and Purposes, as 
njit of this Constitution, when ratified by the Legis a 
turi-s of th.ee fourths of the several States, or by 
Conventions m three fourths thereof, as the one or he 
other Mode of Ratification may be pioposed by the 
Con()re-.s 

Up to Uie present time all amendments have been 
proposed by the Congress and all but one have 
been rati.ied by the state legislature mode. The 
Twonty-First Amendment was ratified by conven- 
tions called in the various states. Although there 
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has not been a ncitionj! constitutionjl convention 
sincu' 1787, there hdve been more than 300 
af)phLJtiof^s from state lerjislatures over the past 
184 years seekmg such a convention ' Every state, 
at one time or another, has petitioned Congress for 
A convention These state applications have ranged 
from applications CdMing for a general convention 
to a convention dealing with a specific subject, as,, 
for example, slavery, anti polygamy.,^ presidential 
tenure, and repeal of" prohibition The pressure 
generated by numeious petitions for a constitu- 
tional convention is believed to have been a factor 
in motivating Congress to propose the Seventeenth 
Amendment to change the method of selecting 
Senators. 

Despite the absence at the national level since 
1787, conventions hdve been the preferred irpstru- 
ment for major revision of stat€ constitutions. As 
one commentator on the state constitution-making 
process has staled "The convention is purely 
American- widely tested and used There have 
been more than 200 conventions in the states, 
ranging from 15 in New Hampshire to one m 
eleven states. In a substantia! majority of the states 
the convention is provided for by the state 
constitution. In the remainder it has been sanc- 
tioned by judicial interpretation and practice,'^ 

Renewed and greater efforts to call a national 
constitutional convention have come in the after- 
math of the Supreme Court's decisions in Baker v 
Corr'^ and Reynolds v, Sims/' Shortly after the 
decision m Bdker v Corr, the Council of State 
Governments recommended that the states petition 
Congress for a national constitutional convention 
to f)r9[)ose three amendments to the Constitution. 
One wou|d have denied to federal courts original 
and appellate jurisdiction over state legislative 
apportionment cases; another would have estab- 
lished a "Court of the Union"^ in place of the 
Supreme Court, and the third would have amended 
Artick^ V to allow an^endments to be adopted on 
the basis of identically worded state petitions."^ 
Twelve stdte petitions were sent to Congress in 
1963 and 1964 requesting a convention to propose 
an amendment which would remiove state legisia 

' T\u M' .ipf )li(^jtM)ns tu" ( l.j'^sif ted hv swt>i''( \ statf 'ii Appt'nihx 
/} r'.Ml On*' 1 *i*'y cJf*' <H<if> (list u<^v'd q»'!U'( <«! i v, if B,irh<)f,t Pr iqiM s 
,> ii ' ' Mit( h .ji »n( !ud''d i»i Appf'mli \ f- n f I wo 




live apportionment cases from the jurisdiction ot 
the federal judiciary In December 1964 the 
Council of State Governments recommended at its 
annual convention that the state legislatures peti- 
tion Congress for a natte(i^onstitutiona! conven- 
tion to propose an am^Sment permitting one 
house of a state legislature to be apportioned on a 
basi^ther than population. 
By 1967 thirty-two state legislatures had adopted 
applications calling for a constitutional convention 
on the question of apportionment. The wording of 
these petitions varied. Several sought consideration 
of an amendment to abolish federal judicial review 
of state legislative apportionment. Others sought 
a convention for the purpose of proposing an 
amendment .vhich would 'Secure to the people the 
right of some chpice in the method of apportion- 
ment of one house of a state legislature on a bosis 
other than population alone"' A substantial 
majority of states requested a convention to 
propose a specific amendment set forth haec verba 
,n their petitions. Even here,, there was variation of 
wording among a few of these state petitions.' 
On March 18, 1967 a front page story in The New 
York Times reported that "a campaign for a 
constitutional convent-on to modify the Supreme 
Court's one-man, one-vote rule is nearing success 
It said that the opponents of the rule "lack only 
two states in their drive" and that "most of official 
Washington has beer, caught by surprise because 
the state legislative actions have been taken with 
little fanfare " That article prompted immediate 
and considerable discussici of the subject both ^n 
and out of Congress. It .vas urged that Congress 
would be under no duty to call a convention even 
,f applications were received from the legislatures 
of two thirds of the states. Others argued that the 
words of Article V were imperative and that there 
would be such a duty. Tnere was disagreement as 
to whether applications from malappoitioned leg^ 
islatures could be counted, and there were different 
views on the authority uf any convention. Some 
maintained that,, once constituted,, a convention 
could not be restricted to the subject on which the 
state legislatures had requested action but could go 
so far as to propose an entirely new Constitution. 
Adding to the confusion and uncertainty was the 
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fact thcJt there were no ground rules or precedents 
for cinnending the Constitution through ,the route 
of ci constitutional convention. 

As the debate on the convention method of 
initiating amendments continued into 1969, one 
additional state* submitted an application for a 
convention on the reapportionment issue while 
another stale adopted a resolution rescinding its 
previous application.'^ Thereafter, the effort to call 
a convention on tliat issue diminished. Recently, 
however, the filing of state applications for a 
convention on the school busing issue has led to a 
new flurry of diccussion on the question of a 
national constitutional convention. 

The circumstances surrounding the apportionment 
applications prompted Senator Sam J. Ervin to 
introduce in the Senate on Auyust 17, 1967 a bill 
to establish procedures for calling a constitutional 
convention. In explaining his reasons for the 
proposed legislation. Senator Ervin has stated: 

"My conviction was thdt thu constitutional questiorts 
involved were far more important than the reapportjon- 
ment issue that had brought them to light,^ and that they 
should receive more orderly and objective consideration 
V_ " than they had so far been accorded. Certainly it would 

/ bt? grossly unfortunate if the partisanship over state 

legislative apporttonment-and I am admittedly o 
partisan on the issue -should be allowed to d.stort an 
attempt at clarification of the amendment process, 
which m the long run must command a higher 
()' jation and duly than any single issue that might be 
the subject of thot process 

After hearings and amendments to the original 
legislation, Senator Ervin's bill (S.21b) passed the 
Senate by an 84 to 0 vote on October 19, 1971.^^ 
Although there was no action in the House of 
Representatives in the Ninety Second Session of 
Congress, compcirable legislation is expected to 
receive attention in both Houses in the future.-^ 
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Issues Presented 

/ „ 



The< submission by stdte legisldtures during the past 
thirty five yecirs of numerous applications for a 
national constitutional convention has brought 
into sharp focus the manifold issues arising under 
Article V Included among these issues are the 
following 

1) If the legislatures of two-th»rds of the states 
apply for a convention limited to a specific 
matter, must Congress call such a convention? 

2) If a convention is called, is the limitation 
binding on the convention^ 

3) What constitutes a vahd application which 
Congress must count and who is to judge its 
vai'dity^ 

4; What ts the length of time in which applica 
tions for a convention will be counted^ 

5) How much power does Congress have as to the 
scope of a convention^ As ^ ) procedures such 
as the selection of delegates^ As to the voting 
requirements at j convention^ As to refusing 
to submit ^o the states for ratification the 
[product of a convention^ 

6) What aro trie roles of the President and state 
(jovernors m the amending process^ 

J) C(jn a State legislature withdraw an application 
for a convention once it has been subrriitted to 
C()rK)r(SS or rescind a previous ratification of a 
pro[)osed unondmenUor a previous rejection^ 

8) Aro issues arising in the corwention process 
justiofaBr^? 

9) Whd IS to d\cide (juestions of ratification^ 
S!f)c(^ thorVlias never boon a national constitutional 
(ofwerUion subsequent to the ado[)tion of the 
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Constitution, there is no direct [jrocedent to look to 
in attempting to onswer these questions In search- 
ing out the answers, therefore, resort must be 
made, among other things, to the text of Article V, 
the origins of the provision, the intent of the 
Framers, and the history and workings of the 
amending oiticle since 1 789 Our answers appear 
on the followifig pages 
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Recommendations 



General Responding lo our chcrge, our Committee has 

alton.pled to canvass all the prmcipal questions of 
law involved in the calling of a national constitu- 
tional convention pursuant to Article V. At the 
outset, we note that some, apprehensive about the 
scope of constitutional change possible in a nation- 
al constitutional convention,^ have proposed that 
Article V be amended so as to delete or modify the 
convention method of proposing amendments.*' 
On the other hand, others have noted that a dual 
method of constitutional change was intended by 
the Framers, and they contend that relative ease of 
amendment is salutary, at least within limits. 
Whatever the merits of a fundamental modification 
of Article^ V, we regard consideration of such a 
proposal as beyond the scope of our stud/. In 
short, we take the present text of Article V as the 
foundation for our study. 

It IS the view of our Committee that it is desirable 
for Congress to establish procedures for amending 
the. Constitution by the national constitutional 
convention method. We recognize that some be- 
lieve that it is unfortunate to focus attention on 
this method of amendment and unwise to establish 
procedures which might facilitate the calling of a 
convention The argument is that the establishment 
of procedures might make it easier for state legisla- 
tures to seek a national convention, and might 
even encourage them to do so.'^^ Underlying this 
(irgument is the belief that, at least in modern 
political terms, a national convention would ven- 
ture into uncharted and dangerous waters. It is 
relevant to note in this respect that a similar 
concern has been expressed about state constitu- 
tional conventions but that 184 years' experience at 
that level furnishes lutle support to the concern.''* 
^ 7 
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We dre not persuaded by these suggestions that we 
should fciil to deal with the convention method, 
ho[)ing thdt the difficult questions never arise. 
More than 300 applications during our constitu- 
tional history, with every state legislature repre- 
sented, stand as testimony that a consideration of 
procedure is not purely academic. Indeed, we 
would ignore at great peril the lessons of the 
recent proposals for a convention on legislative 
apportionment (the one-person, one-vote issue) 
where, if one more state had requested a conven- 
tion,^ a major struggle would have ensued on the 
adequacy of the requests and on the nature of the 
convention and the rules therefor. 

If we fail to deal now with the uncertainties of^^rfje^ 
convention method,, we could be courting a con- j 
stitutional crisis of grave proportions. We would be 
running the enormous risk that procedures for a 
national constitutional convention would have to 
be forged in time of divisive controversy and 
confusion when there would be a high premium on 
obstructive 'and result-oriented tactics. 

it is fdr more prudent, we believe, to confront the 
problem openly and to supply safeguards and 
general rules in advance. In addition to being better 
governmental technique,^ a forthright approach to 
the dangers of the convention method seems far 
more likely to yield beneficial results than would 
burying our heads in the sands of uncertainty. 
Essentially,, the reasons are the same ones which 
caused the American Bar Association to urge, and 
our nation ultimately to adopt, the rules for 
dealing with the problems of presidential disability 
and a vice-presidential vacancy which are contained 
in the Twenty-Fifth Amendment. So long as the 
Constitution envisions the convention method, we 
think the procedures should be ready if there is^a 
"contemporaneously felt need" by the required 
two-thirds of the state legislatures. Fidelity to dem- 
ocratic principles requires no less. 

The observation that one Congress may not bind a 
subsequent Congress does not persuade us that 
comprehensive legislation is useless or impractical. 
The interests of the public and nation are better 
served when safeguards and rules are prescribed in 
advance. Congress itself has recognized this in 
many areas^^including its adoption of and sub- 
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sequent reliance on legislative procedures for han- 
(llincj such matters as presidential electoral vote 
disf)utes and contested elections for the House of 
Representatives.*'^ Congressional legislation 
fashioned after intensive study, and in an atmo- 
sphere free from the emotioa and politics that 
undoubtedly would surround a specific attempt to 
energize the convention process, would be entitled 
to great weight as a constitutional interpretation 
and be of considerable precedential value. Addi- 
tionally, whenever two-thirds of the state legisla- 
tures had applied for a convention, it would help 
to focus and channel the ensuing discussion and 
identify the expectations of the community. 
In our view any legislation implementing Article V 
should reflect its underlying policy, as articulated 
by Madison, of guarding "equally against that 
extreme facility which would render the Constitu- 
tion too mutable; and that extreme difficulty 
which might perpetuate its discovered faults.'"^ 
Legislation should protect the integrity of the 
amending process and assure public confidence in 
its workings. 

It is our conclusion that Congress has the power to 
establish procedures governing the calling of a 
national constitutional convention limited to the 
subject matter on which the legislatures of two-- 
thirds of the states request a convention. In / 
establishing procedures for making available to the 
states a limited convention when they petition for ' 
such a convention,^ Congress must not prohibit the 
state 'egislatures from requesting a general conven- 
tion since, as we view it, Artic!^ V permits both 
types of conventions (pp. 11-19 infra). 

We consider Congress' duty to call a convention 
whenever two-thirds of the state legislatures have 
concurred on the subject matter of the convention 
to be mandatory (p. 17). 

We believe that the Constitution does not assign 
the President a role in either the call of a 
convention or the ratification of a proposed 
annendment (pp! 25 28). 

We consider it essential that legislation passed by 
Congress to implement the convention method 
should provide for limited judicial review of 
congressional action or inaction concerning a consti- 
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tutional convention. Provision for such review not 
only would enhance the legitimacy of the process 
but would seem particularly appropriate since, 
*when and if the process were resorted to, it likely 
would be against the backdrop of some dissatisfac- 
tion with prior congressional performance (pp. 
20 25). 

We deem it of fundamental importance that 
delegates to a convention be elected and thot 
representation'at the convention be in conformity 
with the principles of representative democracy as 
enunciated by the "one-person, one-vote" deci- 
sions of the Supreme Court (pp. 33-37). One 
member of the Committee, however, does not 
believe that the one-person, one-vote rule is appli- 
cable to a constitutional convention. 
We believe also that a convention shviuld adopt its 
own rules of procedure, including the vote margin 
necessary at the convention to propose an amend- 
ment to the Constitution (pp 19 20) 
Our research and deliberations have led us to 
conclude that a state governor should have no 
part in the process by which a state legislature 
applies for a convention or ratifies a proposed 
amendment (pp. 28-30)/ 

Finally, we believe it highly desirable for any 
legislation implementing the convention method of 
Article V to include the rule that a state legislature 
can withdraw an application at any time before the 
legislatures of two-thirds of the states have sub- 
mitted applications on the same subject, or with- 
draw a vote rejecting a proposed amendment, or 
rescind a vote ratifying a proposed amendment so 
long as three-fourths of the states have not ratified 
(pp. 32-33, 37-38). 
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Central to any discussion of the convention meth 
od of mitiatmg amendments is whether a conven- 
tion convened under Article V can be limited m its 
authority. There is the view, with whtch we 
disagree, that an Article V convention would be a 
sovereign assemblage and could not be restricted 
by either the state legislatures or the Congres: in its 
authority or proposals. And there is the view, with 
which we agree, that Congress has the power to 
establish procedures which would limit a conven- 
tion's authority to a specific subject matter where 
the legislatures of two-thirds of the states ^seek a 
convention limited to that subject. 
The text of Article V demonstrates that a sub-' 
stantial national consensus must be present m 
order to adopt a constitutional amendment. The 
necessity for a consensus is underscored by the 
requirement of a two-thirds vote in each House of 
Congress or applications for a convention from 
two-thirds of the state legislatures to initiate an 
amendment, and by the requirement of ratification 
by three-fourths of the states. From the language 
of Article V we are led to the conclusion that there 
must be a consensus among the state legislatures as 
to the subject matter of a convention before 
Congress is required to call one To read Article V 
as requiring such agreement helps assure "that an 
alteration of the Constitution proposed today \)as 
relation to the sentiment and felt needs of today 

The origins and history of Article V indicate that 
t)oth general and limited cof>ventions were within 
the contemplation of the Framers. The debates at 
the Constitutional Convention of 1787 make clear 
that the convention method of proposing amend- 
^ monts was intended to stand on an equal footing 



With ihe congressionai method. As Madison ob 
stMved Article V "equally enables the general and 
the stdte (lovernments to originate the amendment 
of errors as they may be pomted out by the 
experience on one side or on the other '"^ The 
"state"' method, as tt was labeled, was prompted 
largely by the belief that the national government 
might abuse its powers. It was felt that such abuses 
might go unremedied unless there was a vehicle of 
initiating amendments other than Congress 
The earliest proposal on amendments was con- 
tained in the Virginia Plan of government intro- 
duced in the Convention on May 29, 1787 by 
Edmund Randolph. It provided in resolution 13 
"that provision ought to be made for the amend- 
ment of the Articles of Union whensoever it shall 
seem necessary, and that the assent of the National 
Legislature ought not to be required thereto. "^'^ A 
number of suggestions were advanced as to a 
specific article which eventuated in the followinv^ 
clause m the Convention's Committee of Detail 
report of August 6, 1 787. 

"On tho application of the Legislatures of two thirds of 
the States in the Union, for an amendment of this 
Constitution, the Legislature of the^United Slates shall 
call a Convention for that purpose 
This proposal was adopted by the Convention on 
August 30 Gouverneur Morris's suggestion on that 
day that Congress be left al liberty to call a 
convention "whenever it pleased" was not ac 
cepted There .s reason lo believe that the conven 
tion contemplated under this proposal "was the 
last step in the amending process, and its decisions 
did not reciuire any ratification by anybody 
On Spptemher 10, 1787 Elbridge Gerry of Massa 
chusetts moved to reconsiderMhe amending pro 
vision, stating Ihdt under it "two thirds of the 
States may obtain a Convention, a majority of 
which can hind the Union to innovations that may 
subvert the State Constitutions altogether." His 
motion Wds supported by Alexander Hamilton and 
other delegates Hamilton pointed to the difficulty 
of introducinq amendments under the Articles of 
Confederation and staled that "an easy mode 
slH)uld be established for supplying defects which 
will probably appear in the new System " '~ He fell 
that Congress would be "the first lo perceive" and 
be "most sensible to the necessity of Amend 



ments/' and ought also to be authorized to cat! a 
convention wlienever two thirds of each brancli 
concurred on tlie need for a convention. Madison 
also cntici/ed the August 30 proposal, staling that 
the vagueness of the expression "call a convention 
for the purpose" was su^ficien^ reason for recon- 
sideuition Ho then askecr "How was a Convention 
to be formed^ by what rule decide^ what the force 
of Its acts^" As a rerult of the debate, the clause 
adopted on August 30 was dropped in favor of the 
following provision proposed by Madison: 

"The Legislature of the U-S whenever two thirds o* 
both Houses shall deem necessary, or on the application 
of two thirds of the Legislatures of the several States, 
shall pro{)ose amendments to this Constitution, which 
sluiit be valid to all intents and purposes as part thereof, 
when the same shall have t^een ratified by three fourths 
at least of the Legislatures of the several States, or by 
Conventions m three fourths thereof,^ as one or the 
other mode of ratification may be proposed by the 
Legislature of the U S."' ' 
On September 15„ after the Committee of Style 
had retu/ned its report, George Mason strongly 
objectecHo the amending article on the ground that 
both modes of mitiatiqg amendments depenoed on 
Congress so that "no amendments of the proper 
kind would ever obtained by the people, if the 

Government should become oppressive 

Gerry and Gouverneur Morris then moved to 
amend the article "so as to require a convention on 
cjpplication of"' two-thirds of the states In 
response Madison said that he "did not see why 
Congress would not be as much bound to propose^ 
amendments applied for by two thirds of the 
States as to call a Convention on the like applica- 
tion" He added that he had no objecMon against 
providing for a convention for the purpose of 
amendments "except only that difficulties might 
anse as to the form,^ tbo quorum &c. which in 
Constitutional regulations ought to be as much as 
possit)le avoided."^'' 
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Thereupon, the motion by Morns and Gerry was 
agreed to and the amending article was tfiereby 
modified so as to inclu^ie t'ne convention method 
ds It now reads Morris then successfully moved to 
include in Article V the proviso that "no state, 
without Its consent shall be deprived of unequal 
suffrage in the Senate." 

There was little discussion of Article V m the state 
ratifying conventions. In Tl^e Federalist Alexandei 
Hamilton spoke of Article V as contemplating "a 
single proposition/' Whenever two-thirds of the 
states concur, he declared. Congress would be 
obliged to call a convention, "The words of this 
article are peremptory. The Congress 'shall call a 
convention'. Nothing in this particular is left to the 
discretion of that body."^^ Madison, as noted 
earlier, stated in The Federalist that both the 
general and state governments are equally enabled 
to "originate the amendment of errors,"' 

While the Constitutional Convention of 1787 may 
have exceeded the purpose of its call in framing the 
Constitution/ it does not follow that a convention 
convened under Article V and subject to the 
Constitution can lawfully assume such authority. 
In the first place, the Convention of 1787 took 
place during an extraordinary period and at a time 
when the states were independent arid there was no 
effective national government. Thomas Cooley 
described it as "a revolutionary proceeding, and 
could be justified only by the circumstances which 
had brought the Union to the brink of dissolu- 
tion,"^*^ Moreover, the Convention of 1 787 did not 
ignore Congress. The draft Constitution was sub- 
mitted to Congress, consented to by Congress, and 
transmitted by Congress to the statps ^or laiifica- 
tion by popularjy-elecied conventions. 

Both pre-1787 convention piactices and the gen 
eral tenor of the amending provisions of the first 
state constitutions lend support to the conclusions 
that a convention could be convened for a specific 
purpose and that,, once convened,, it would have no 
authority to exceed that purpose. 



* r- s because It WdS called "for thp snlt> jfid ♦•xpr^'s'; purfK^sc of 
rev/isiru) the Articles of Confederation tind fe[>ort(fi(j such i)tt»'rj 
tions nnd provisions therein ns shiill render the lederol rofistili! 
tion Ode(juate to the exigencies of ijuv^'f ninent jf\d the pn'sef vatiun 
of the Uniof! ' 



Of the first state constitutions, four provided for 
jinendnient by conventions and iliree by other 
methods Georgia's Constitution provided that 
"no alteration shall be made ifi this constitution 
Without petitions from a majority of the counties, . 
<)t vvh'Lh time the assembly shall order a convention to 
ho cn/led for that purpose.* specifymg the alterations to 
he made, according to the petitions referred to^^the 
dssemblv by a majority of the counties as aforesaid 

Pennsylvania's Constitution of 1776 provided for 
the election of a Council of Censors with power 
to cail a convention 

"if there appear to them an absolute necessity of 
cJmending any article of the constitution which may t>e 
defective . . . But the articles to be amended, and the 
amendment proposed, and such articles as are proposed 
to be added or abolished, shall be promulgated at least 
SIX months before the day appointed for the election of 
such convention, for the previous consideration of the 
people, that they may have an opportunity of in- 
structing their delegates on the subject."" 

The Massachusetts Constitution of 1780 directed 
the Genera! Court to have the qualified voters of 
the respective towns and plantations convened in 
1 795 to collect their sentiments on the necessity or 
expediency of amendments. If two-thirds of the 
qualified voters throughout the state favored "re- 
vision or amendment,;' it was provided that a 
convention of delegates would meet "for the 
purpose aforesaid." 

The report of the Annapolis Convention of 1786 
cilso reflected an awareness of the binding effect of 
limitations on a converuion. That Convention 
assembled to consider general trade matters and, 
because of the limited • number of state 
representatives present, decided not to proceed, 
stating 

"That th(> <'xf)iess terms of tne powers to your 
Commissioners suf)posin(j a de()utation from all the 
States, and having for object the Trade and Commerce 
of the United States. Your Commissioners did not 
( onceive it advisable to proceed on the business of their 
mission, under tlie Circumstances of so paitial ana 
(jt»ft»cttve a iepresentation "* ' 

\\] their report,, the Commissioners expressed the 
opinion tfuit therr ould be another convention,, 
to consider not only trade matters but the 

•Notf' \ht^ simiUinty t>otw»M>n this lanquagc (emphasis ours) and 
thp IcjruiUcKjt^ (Ontairvd tti .'arhOM drafts of ArtidO V (p 1?, 
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amendment of tlie Articlos of Confoderdtion. The 
limited ciuthority of the Annd()olis Commissioners, 
fu)wever Wc)S made clear 

"If in <'Xf)njSsiiuj tins wish, C/f m mtirndtinq <iny t)th('r 
st'ntirr.ent, your Commissioners should st'om to exceed 
the strict bourKls cf thetr appointment, they entertain a 
full onfid^'nce tiiat a condj-ct. dictated hy an onxu ty 
for tlie welfare, of ttie United States, will n,u» fail to 
tr^teive an indui'j*'"*' constriiciior. 

"ThuLKjIi your Comniissioners could not with 
f)ropriety address these ot)sefVdtiuns and sentiments to 
ar.v txit th. States they have the hon.or to Represefit, 
they have neverttieless concluded frorp motives of 
respect, to transmit Cof)ies of this Ref)ort to tlie United 
States in Congiess assembled,, and to the executives of 
the other States " 
From this history of the origins of the amending 
provision, we are led to conclude that there is no 
justification for the view that Article V sanctions 
only general conventions. Such an interpretation 
would relegate the alternative method to an "un- 
equal" method of initiating amendments. Even if 
the state legislatures overwhelmingly felt that there 
was a necessity for limited change in the Con- 
stitution, they would be discourageu from calling 
for a convention if that convention would auto- 
matically have the power to propose a complete re- 
vision of the Constitution. 

Since Article V specifically and exclusively vests 
the state legislatures with the authority to apply 
for a convention,, we can perceive no sound reason 
as to why they cannot invoke limitations in 
exercising that authority. At the state level, for 
example, it seems settled that the electorate may 
choose to delegate only a portion of its authority 
to a state constitutional convention and so limit it 
substantively.^' The rationale is that the state 
convention derives its authority from the people 
when they vote to hold a convention and that 
when they so vote they adopt the limitations on 
the 'convention contained in the enabling legisia 
tion drafted by the legislature and presented on a 
"take it or leave it'' basis. As one state court 
decision stated' 

"When the peof)le, acting under a ()ropor ri>solution (^t 
the legislature, vote in favor of calling a constitutional 
convention,, they are presumed to ratify X\)c terms of 
the )e(]islative call, which thereby becomes the basis of 
the authority delegated to the convention."^ 
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Power of 
Congress with 
Respect to an 
Article V 
Convention 



And another 

"(^Tt.iinly, the people^jy, it thoy wili.dect deleg^ites 
{r)f a OcjrticuUii ()urf)Ose without confernntj on them all 
ttieir duthonty , . 

In summary, we believe that substantiveiy-hmited 
Article V convention is consilient witli the purpose 
of the alternauve method smce the states and 
people would have a complete vehicle other than 
the Congress for remedymg specific abuses of 
power by the national government; consistent with 
the actual history of the amending article through- 
out which only amendments on single Subjects 
have been proposed by Congress, consistent with 
state practice under which limited conventions 
have been held under constitutional provisions not 
expressly sanctioning a substantively limted con- 
vention;^^^ and consistent with democratic prin- 
ciples because convention delegates would be 
chosen by the people in an election in which the 
subject matter to be dealt with would be known 
and the issues identified, thereby enabling the 
electorate to exercise an informed judgment in the 
choice of delegates. 

Article V explicitly gives Congress the power to 
call a convention upon receipt of applications from 
two-thirds of the state legislatures and to choose 
the mode of ratification of a proposed amendment. 
We believe that,, as a necessary incident of the 
power to call,^ Congress has the power mit»ally to 
determine whether the conditions which give rise 
to Its duty have been satisfied Once a determina- 
tion IS made that the conditions are present, 
Congress'' duty is clear-it "shall" call a convention. 
The language of Article V, the debates at the 
Constitutional Convention of 1 787, and statempntG 
made in Tlw Fedemiist, m li^e ciet^ates in the state 
latifyincj conventions, and in congressional debates 
(luring tiie early Congresses make clear the manda 
tory nature of this duty 
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Whtie we t)elieve that Congress has tl^e power to 
est.ihiisli stcinddrds for making available to the 
stdies a Itrnited converUioP when they petition for 
that ty[)e of convention,, we consider it essential 
that implementing legislation not preclude tlie 
states from applying for a general convention 
Leuisiation which did so would be of questionable 
validity since neither the language nor history of 
Article V reveals an intention to prolnbit another 
ge'teral convention 

In formulating standards for determining whether a 
convention call should issue, tliere is a need for 
great delicacy The standards not only will deter^ 
mine the call but they also will have the effect of 
defining the convention's authority and deter- 
mining whether Congress must submit a proposed 
ampndment to the states for ratification The 
standards chosen should be prec«se enough to 
permit a judgment that two thirds of the state 
legislatures seek a convention on an agreed upon 
flatter Our '-esearch of possible standards has not 
produced ciny alternatives which we feel are prefer- 
• able to the "Scjme subject" test embodied in 
S 1272. We do feel, however, that the language of 
Sprtions 4 5. 6, 10 and 11 of S.1272 is in need of 
ir.iprovement and harmonization so as to avoid the 
use of different expressions and concepts 

We believe that standards which m effect required 
applications to be identical in wording would be 
improper since they would tend to make resort to 
the convention process exceedingly difficult m 
view of the problems that would be encountered in 
obtaining idenjcally worded applications from 
thirty four states. Equally improppr,^ we believe, 
vvouki be standards which permitted Congress to 
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results required by other provisions of the Con- 
stitution or to deny a remedy to enforce constitu 
tional riyhts. Moreover, we are unaware of any 
duthority upholding this power m cases of original 
jurisdiction,''^ 

*Tq be sure, Congress has discretion in interpreting 
Article V and in adopting implementing legislation 
It cannot be gainsaid that Congress has the primary 
power of administering Article V. We do not 
believe,, however, that Congress is, or ought to be,, 
the final dispositive power in every situation In 
this regard,, it is to be noted that the courts have 
adjudicated on the ments a variety of questions 
aiising under the amending article. These have 
included such questions as: whether Congress may 
choose the state legislative method of ratification 
for proposed amendments which expand federal 
power whether a proposed amendment requires 
the approval of the President,, whether Congress 
may fix a reasonable time for ratification of a 
proposed amendment by state legislatures; whether 
the states may restrict the power of their legisla- 
tures to ratify amendments or submit the decision 
to a popular referendum, and the meaning of the 
requirement of a two-thirds vote of both Houses. 
Baker v. Carr and Powell v. McCormack suggest 
considerable change m the Supreme Court's view 
since Coleman v. Miller^' on questions involving 
the political process. 

In Coleman, the Court held that a group of state 
legislators who had voted not to ratify the child 
labor amendment had standing to question the 
validity of their state's ratification. Four Justices 
dissented on this point The Court held two 
questions non justiciabie: the issue of undue time 
lapse for ratification and the power of a state 
legislature to ratify after having first rejected 
ratification. In reaching these conclusions, the 
Court pointed to the absence of criteria either in 
the Constitution or a statute relating to the 
ratification process. The four Justices who dis- 
sented on standing convjurredon non justiciability. 
They felt, however that the Court should have 
disapproved Dillon v. Gloss insofar as it decided 
judicially that seven years is a reasonable period of 
time for ratification, stating tnat Article V gave 
control of the amending process to Congress and 
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that the process was "political in its entirety, from 
submission until an amendment becomes part of 
the Consti/ution, and is .not subject to judicial 
guidance,^ontrol or interference at any point." 
Even though the calling of a convention is not 
precisely within these time limits and the holding 
in Coleman is not broad, it is not at ail surprising 
that commentators read that case as bringing 
Article V isbueb generally withm the rubric of 
"political questions." 

In Baker v Carr,^^ the Court held that a claim of 
legislative malapportionment raised a justiciable 
question. More generally, the Court laid down a 
number of criteria, at least one of which was likely 
to be involved in a true "political question/' as 
follows: 

"a textually demonstrable consti4:utiona!' commitment 
the issue to a coordinate political department, or a 
lack of |ud»ctally discoverable and manageable standards 
for resolving it, or the impossibility of deciding without 
an initial policy determination of a kind clearly for 
non-judicial discretion; or the impossibility of a court's 
undertaking independent resolution without expressing 
lack of respect due coordinate branches of government; 
or an unusual need for unquestioning adherence to a 
political decision already made, or the potentiality of 
embarrassment for multifarious pronouncements by 
various departments on one question.'"*^ 

Along with these formulas, there was additional 
stress in Baker v. Carr on the fact that the Court 
there was not dealing with Congress, a coordinate 
branch, but with the states. In reviewing the 
precedents, the Court noted that it had held issues 
to be nonjusticiable when the matter demanded a 
single-voiced statement, or required prompt, un- 
questioning obedience, as in a national emergency, 
or contained the potential embarrassment of sitting 
in judgment on the internal operations of a 
coordinate branch. 

Perhaps the most striking feature of Baker and its 
progeny has been the Court's willingness to 
project itself into redistricting and reapportion- 
ment in giving relief. In addition, some of the 
criteria stressed by the Court as determinative of 
"political question" issues were as applicable to 
Congress as to the states. 

In Powell,^^ the Court clearly marked out new 
ground. The question presented was the constitu- 
tionality of the House of Representatives' decision 
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to deny a seat to Congressman elect Powell, despite 
his having fulfilled the prerequisites specified in 
Article \\ Section 2 of the Constitution, Pyen 
though It was dealing with Congress, and indeed 
Vv 'h a matter of internal legislative operation, still 
It held that the question was a justiciable one, 
involving as it did the traditional judicial function 
of interpreting the Constitution,, and that a n..*wly 
elected Representative could be judged as to 
qualifications only as to age,^ citizenship, and 
residence The Court limited itself to declaratory 
relief, baying that the question of whether co- 
ercive relief was available against employees of 
Congress was not being decided But the more 
importam aspect of the decision is tfie Court's 
willingness to decide. It stressed the interest of 
voters in having the person they elect take a seat m 
Congress, Thus, it looked into the clause on 
qualifications and found m the text and history 
that Congress was the judge of qualifications, but 
only of the three specified Q 
It IS not easy to say just how these precedents 
apply to judicial revievv of cjuestions involving a 
constitutional convention under Article V, It con 
be argued that they give three different doctrinal 
models, each leading to a different set of con- 
clusions. We are inclined to a view which seeks to 
reconcile the three cases, Powell may be explained 
or^ the theory that specially protected constitu- 
tional interests are at stake, that the criteria for 
decisions were rather simple, and that an ap- 
propriate basis for relief could be found. Baker is 
more complex, but it did not involve Congress 
directly. The state Legislatures had forfeited a right 
to finality by persistent and flagrant malapportion- 
ments,^ and one person, one vote supplied a 
judicially workable standard (though the latter 
point emerged after Baker). Thus, Coleman may be 
understood as good law so far as it goes, on the 
theory that Congress isxiirectly involved, that no 
specially protected interests are threatened, and 
that the issues are not easily dealt with ^y the 
Court, 

Following this approach to the three cases, some 
tentative conclusions can be drawn for Article V 
and constitutional conventions. If two-thirds cf the 
state legislatures apply, for example, for a conven- 
tion to consider the apportionment of state legisia- 



tures, and Congress refuses to call the convention, 
It IS arguable that a Powell situation exists, since 
the [)urpose of the convention method was to 
enable the states to bring about a change m the 
Constitution even against congressional opposition. 
The question whether Congress is required to act, 
rather than having discretion to decide, is one very 
similar in quality to the question in Powell The 
difficulty not confronted in Powell is that the 
rehef given must probably be far-reaching, possibly 
involving the Court in approving a plan for a 
convention. There are at least two answers The 
Court might find a way to limit -itself to a 
declaratory judgment, as it did in Powell, but if it 
must face far-reaching relief, the reapportionment 
cases afford a precedent In some ways, a plan for a 
convention would present great difficulties for a 
court, but It could make clear that Congress could 
change its plan, simply by acting. '^'^ 

If one concludes^ that the courts can require 
Congress to act,^ one is likely to see the courts as 
able to answer certain ancillary questions of "law/' 
such as whether the state legislatures can bind a 
convention by the limitations in their applications, 
and whether the state legislatures can force the call 
of an unlimited convention. Here we believe 
Congress has a legislative power,^ within limits,^ to 
declare the effects of the states' applications on the 
scope of the convention. Courts should recognize 
that power and vary their review according to 
whether Congress has acted. 

Consequently, this Committee strongly favors the 
introduction in any implementing legislation of a 
limited judicial review.* It would not only add 
substantial legitimacy to any use of the convention 
process but it would ease the question of justici- 
ability. Moreover, since the process likely would be 
resorted to in order to effect a change opposed by 
vested interests, It seems highly appropriate that our 
independent judiciary t)e involved so that it can 
act, if necessary, as the arbiter. 
In view of the nature of the controversies that 
might arise under Article V, the Committee be- 
lieves that there should be several limits on judicial 
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consideration First, a Congressional determination 
should be overturned only if "clearly erroneous." 
This standard recognizes Congress* political role 
and at the same time insures that Congress cannot 
,arbitranly void the convention process. 

Second, by limiting judicial remedies to declara- 
tory relief, the possibility of actual conflict be- 
tween the branches of government would be 
diminished. As Powell illustrated, courts are more 
willing TO adjudicate questions with "political" 
overtones when not faced with the institutionally 
destructive need to enforce the result. 

Third, the introduction of judicial review should 
not be allowed to delay the amending process 
unduly. Accordingly,^ any claim should be raised 
promptly so as to result in an early presentation 
and resolution of any dispute. We favor a short 
limitation penod combined with expedited judicial 
procedures such as the selection of a three-judge 
distnct court. The possibility of providing original 
jurisdiction in the Supreme Court was rejected for 
several reasons. Initiation of suit in the Supreme 
Court necessarily escalates the level of the con- 
troversy without regard to the significance ofjlie 
basic dispute. In addition, three-judge dis/h^fircoua 
procedures are better suited to an/ expedited 
handling of factual issues, 
i We do not believe that our recommendation of a 
thrct judge court is inconsistent with the American 
Bar Association's position that the jurisdiction of 
such courts should be shrerply curtailed. It seems 
likely that the judicial review provided for will 
occur relatively rarely.. In those instances when it 
does,, the advantages of three-judge court jurisdic- 
tion outweigh the disadvantages which the Accocia- 
tion has perceived in the existing three-judge court 
jurisdiction. In cases involving national constitu- 
tional convention issues, the presence of three 
judges (including a circuit judge) and the direct 
appeal to the Supreme Court are significant advan- 
tages over conventional district court procedure. 
Role There is no indication from the text of Article V 

of Executive that the President is assigned a role in the 

(i) President amending process. Article V provides that "Con- 

gress" shall propose amendments, call a convention 
for proposing amendments and, in either case, 
choose the mode for ratification of amendments. 
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Article I, Section 7 of the Constitution, however, 
provides that "every Order, Resolution, or Vote to 
whicfi tliei concurrence of the Senate and House of 
Representatives may be necessary (except on a 
question of Adjournment) shali be presented to the 
President" for his approval and,^ if disapproved, 
may be repassed by a two-thirds vote of both 
Houses. 

It has, we believe, been regarded as settled that 
amendments proposed by Congress need not be 
presented to the President for his approval. The 
practice originated with the first tcr. amendments, 
winch were not submitted to President Washington 
for his approval, and has continued through the 
recently proposed amendment on equality of 
rights. The question of whether the President's 
approval is required was passed on by the Supreme 
Court in Hollingsworth v. Virginia.^^ There, the 
validity of the Eleventh Amendnricnt was attacked 
on ihe ground that it had "not been proposed m 
the form prescribed by the Constitution" in that it 
had never been presented to the President. Article 
I, Section 7 was relied upon in support of that 
position. The Attorney General argued that the 
proposing of amendments was "a substantive act,, 
unconnected with the ordinary business of legisia 
tion, and not within the policy or terms of 
investing the President with a qualified negative on 
the Acts and Resolutions of Congress." It was also 
urged that since a two-thirds vote was necessary for 
both proposing an amendment and overriding a 
presidential veto, no useful purpose would be 
served by a submission to the President in such 
case. It was argued in reply that this was no 
answer, since the reasons assigned by the President 
for liib disapproval "might be so satisfut-lury as to 
reduce the majunty below the constitutional pro- 
portion." The Court held that the amendment had 
been properly adopted. Justice Chase stating that 
'"tlie negative of the President applies only to the 
ordinary cases of legislation* he has nothing to do 
with the proposition or adoption of amendments 
to the Constitution.""' What was r^o\ pointed out, 
but could have been,^ is tlidl had t^^e President's 
approval been found necessary, it would have 
created the anomaly that only amendments pro- 
posed by Congress would be subject to the 
requirements inasmuch as Article I, Section 7 by 
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its terms could not apply to action taken by a 
national constitutional convention. 

Subsequent to Holhngsworth, the question of the 
President's role in the amending process has been 
the subject of discussion in Congress. In 1803 a 
motion in the Senate to submit the Twelfth 
Amendment to the President was defeated. In 
1865 the proposed Thirteenth A'mendment was 
submitted to President Lincoln and,, apparently 
through an inadvertence,, was signed by him. An 
extensive discussion of his action took place in the 
Senate and a resolution was passed declaring that 
the President's signature was unnecessary, in- 
consistent with former practice, and should not 
constitute a precedent for the future. The follow- 
ing year President Andrew Johnson, in a report to 
the Congress with respect to the Fourteenth 
Amendment, made clear that the steps taken by 
the Executive Branch in submitting the amend- 
ment to the state legislatures was "purely min- 
isterial" and did not commit the Executive to "an 
approval or a recommendation of the amend- 
ment,"^"* Since that time, no proposed amendment 
has been submitted to the President for his 
approval and no serious question has arisen over 
the validity of amendments for that reason. Thus, 
the Sunreme Court could state in 1920 in Hawke 
V Smith that it was settled "that the submission of 
a constitutional amendment did not require the 
action of the President," 

While the "call" of a convention is obviously a 
different step from that of proposing an amend- 
ment, we do not believe that the President's 
approval is required Under Article V applications 
from twothirds of the state legislatures must 
precede a call and, as previously noted. Congress' 
duty to issue a call once the conditions have been 
met clearly seems to be a mandatory one. To 
require the President's approval of a convention 
call, therefore, would add a requirement not 
intended Not only would it be inconsistent with 
the mandatory nature of Congress' duty and the 
practice of non-presidential involvement in the 
congressional process initiating amendments but 
It would make more difficult any resort to the 
convention method. The approval of another 
Q branch of government would be necessary and, if 
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not obtained, a two-thirds vote of each House 
would be required before . call could issue. 
Certainly, the parallelism between the two ini- 
tiating methods would be altered jn a manner that 
could only thwart the mtended purpose of the 
convention process as an "equal" method of 
initiating amendments. 

While the language of Article 1, Section 7 expressly 
provides for only one exception he., an adjourn- 
ment vote), It has been interpreted as not requiring 
presidential approval of preliminary votes in Con- 
gress, or, as noted, the proposal of constitutional 
amendments by Congress, or concurrent resolu- 
tions passed by the Senate and the House of 
Representatives for a variety of purposes/ As the 
Supreme Court held m Hollingsworth, Section 7 
applies to "ordinary cases of legislation" and "has 
nothing to do with the proposition or adoption of 
amendments to the Constitution." Thus, the use of 
a concurrent resolution by Congress for the issu- 
ance of a convention call is in our opinion in 
harmony with the generally recognized exceptions 
to Article I, Section 7. 
(li) State We believe that a state governor should have no 

Governor part in the process by vhich a state legislature 

applies for a onvention or ratifies a proposed 
amendment. In reaching this conclusion, we are 
influenced by the fact that Article V speaks uf 
"state legislatures" applying for a convention and 
ratifvina an amendment proposed by either Con- 
gress or^a national convention. The Supreme Court 
had occasion to focus on this expression in Hawke 
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V Smith"/ (No, 1) in the context of a provision in 
tlie Ohio Constitution subjecting to a popular 
tefufundum .jny ratification of a federal amend- 
nient l)v Its legislature. The Court held that this 
requirement was invalid, reasoning that the term 
'MegisUitures"' had a certain meaning. Said the 
Court "What it meant when adopted it still means 
for ihe purpose of interpretation A Legislature 
was then tiie representative body which made the 
laws of the people.""'' The ratification of^ a 
proposed amendment, held the Court, was not "an 
dct of legislation within the proper sense of the 
word" but simply an expression of assent in which 
"no legislative action is authorized or r3quired."' 
The Court also noted that the power to ratify 
proposed amendments has its sou' the Con- 
stitution and,, a^ such,^ the state law-, jng proce- 
dures are inapplicable. 

That the term "Legislature" does not always mean 
the representative body itself was made clear by 
Smi/ey v Holm^" That case involved a bill passed 
by the Minnesota legislature dividing the state into 
congressional districts under Article I,, Section 4. 
The b..l was vetoed by the governor and not 
repassed over his veto. As for the argument that 
the bill was valid^ because Article L Section 4 refers 
to the state "Legislatures," the Court stated: 

"Thp use «n the Federal Constitution of the same term 
m different relations cioes not always imply the same 
f-jnction . Wherever the term 'legislature' is used in 
the Constitutjon it is necessary to consider the nature 
of tlie particular action m view ... 
The Court found that the governor's participation 
was required l)ecaiise the function m question 
involved the making of state laws and the veto of 
the governor was an integral part of the state's 
legislative process In finding that Article I, Section 
4 contemplated me making of laws,, the Court 
stdted that it provided for "a complete code for 
ccngress'onai elections"' whose requirements 
"would be nugatory if they did not have appro 
pnate sanctions " The Court contrasted this fun^ 
tion with the "Legislature's" roie as an electoral 
body, cis wlien it chose Senators, and a ratifying 
body' as in the case of federal amendments. 
It IS hard to see how the act of applying for a 
conw.mtion invokes the lawmaking processes of 
state any more than its act of ratifymci a 
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proposed amendment. If anything, the act of 
ratification is closer to legislation since it is the last 
ste[3 before an amendment becomes a fundamental 
part of our law A convention application, on the 
other hand, is several steps removed. Other states 
must concur,^ a convention them must be called by 
Congress,, and an amendment must be proposed by 
that convention Moreover,^ a convention applica- 
tion, unlike legislation" dividing congressional dis- 
tricts, does not have the force of law or operate 
directly and immediately upon the people of the 
state. From a legal point of view, it would seem to 
be contrary to Hawke v. Smith and Leser \Jr 
Garnett to require the governor's participation in 
the application and ratitication processes 

The exclusion of the governor from the applica- 
tion arrd ratification processes also finds support in 
the overwhelming practice of the states,/'^^ in the 
views of text-writers,/'' and in the Supreme Court's 
decision in Ho/lingsworth v. Virginia fioldmg that 
the President was excluded from any role in the 
process by which amendments are proposed by 
Congress/ " 

Article V A reading of Article V makes clear Uwx an 

Applications application should contain a request to Congress to 

(i) Content call a national convention that would have the 

authority to propose an amendment to the Con 
sfitution. An application which simply expressed a 
state's opinion on a given problem or requested 
Congress itself to propose an amendment would 
not be sufficient for purposes of Article V. Nor 
would an application seem proper if it called for a 
convention with no more authority than to vote a 
specific amendment set forth therein up or down, 
since tfie convention would be effectively stripped 
of Its deliberative function/ A convention should 
have latitude to amend,^ as Congress does, by 
evaluating and dealing with a problem. 

On the otner hand, an application which expressed 
the result sought by an amendment, such a 
providing for tiie direct election of the President, 
should be proper since the convention itself would 
[)e loft free to decide on tfie terrTis of the specific 

'In Lv;nifiv'r>t'iri() MM thc f ,) 1 1 * -( J 1 1 o M [tro't-is llu biJpr.'mr Cotirl 
st.if'd in ^■/•/wAf' V Sf>iith (No fl "f< >lL i*M*1' if is of r.itif k j(K>n, hy 
lr(}isl,it,if ♦ uf convntions ( ,<// (or MtiOn by rjchbcr^itivr nwrm 
l)l,)(/r\ n'pr»'S»'nt,ittvr of t(u pnntH' w*". 't w.is .^SMirn^'d would 
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amendment necessary to arxomplish that objective. 
We -igree with the suggesfon that it should not be 
necessary that each application be Identical or 
propose Similar changes in the same subject mat- 
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In order to determine whether the requisite agree- 
ment among the states is present, it would seem 
useful for congressional legislation to require a 
state legislature to list in its application all state 
applications m effect on the date of its adoption 
whose subject or sl -jects it considers to be 
substantially the same. By requiring a state legisla- 
ture to express the purpose of its application m 
relation to those already received, Congress would 
tiave additional guidance in rendering its deter- 
mination. Any such requirement, we believe, 
should be written in a way that would permit an 
application to be counted even though the state 
involved might have inadvertently but in good faith 
failed to identify similar applications in effect. 

(ii) Timehness In Dillon v. Gloss,^ the Court upheld the fixing by 

Congress of a period during which ratification of a 
proposed amendment be accomplished, in 

reaching that conclusion t!ie Court stated thac "the 
fair inference or implication from Article V s that 
the ratification must be within some reasonable 
time after proposal, which Congress is free to t.x/' 
The Court observed that 

"as ratification is bu* the expression of the approbation 
of the peop'e and is to be effective when had in 
thiee fourths of the Stateb, there is a fair implication 
that It must be sufficiently contemporaneous in that 
number of States to feflect the will of the people in all 
sections at relatively the same period, which of course 
ratification scattered through a long series of years 
would not do "^'^ 
We believe the reasoning -^f Dillon v Gloss to be 
equally applicable to state applications for a 
natiofvil constitutional convention The convening 
of a convention to deal with a cer^ >n matter 
certainly should reflect the "will of the people m 
ail sections at relatively the same period In 
the absence of a uniform rule, the timeliness or 
untimelir ess of state applicattons would vary, it 
seems, from case to case. It would involve, as the 
Supreme Court suggested witli respect to the 
ratification area in Colompn v. Miller, a considera- 
tion of "political, social and economic conditions 
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which have prevailed during the penod since the 
submission of the [applications] . . . ."^^ 
A uniform rule, as in the case of ratification of 
proposed amendments since 1918,,^^^ would adr' 
cor*: inty and avoid the type of confusion wh'^ 
surrounded the apportionment applications. ty 
rule adopted, however, must take into accoi . the 
fact that some state legisl. . .os do not m every 
year and that in many states the legisla+ sessions 
end early in the year. 

Although the suggestion of a seven year period is 
consistent with that prescribed for the ratification 
of recent proposed constitutional amendments, it 
can be argued that ^uch a period is too long for the 
calling of a constitutional convention, since a long 
series of years would likely be involved before an 
amendment could be adopted. A shorter period of 
time might more accurately reflect the will of the 
people at a given point in time. Moreover, at this 
time m our history when social, economic and 
political changes frequently occur, a long period of 
time might be undesirable. On the ther hand, a 
period such as four years would give states which 
adopted an application in the third and fourth year 
little opportunity to withdraw it on the basis of 
further reflection. This is emphasized when con- 
sideration is given to the fact that a number of 
state legislatures do not meet every year. Hence, a 
longer period does afford more opportunity for 
reflection on both the submission and withdrawal 
of an application. It also enables the people at the 
time of state legislative elections to express their 
views. Of course, whatever the period it may be 
extended by the filing of a new proposal. 
The Committee feels that some limitation is 
necessary and desirable but takes no position on 
the exact time except it believes that either four or 
seven years would be reasonable and that a con- 
gressional determination as to either period should 
be accepted. 

There is no law dealing squarely with the question 
of whether a state may withdraw an application 
seeking a constitutional convention, although some 
commentators have suggested that a withdrawal is 
of no effect. ^'^ The desirability of having a rule on 
the subject is underscored by the fact that state 
legislatures have attempted to witlKltaw apphca- 
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tions, particularly during the two most recent cases 
where a larqe number of state legislatures sought a 
convention on a specific issue * As a result, 
uncertainty and confusion have arisen as to the 
proper treatment of such applications.. 
During the Senate debates of October 1971 on 
S.215, no one suggested any limitation on the 
power to withdraw up to the time that the 
legislatures of two-thirds of the states had sub- 
mitted proposals. Since a convention should reflect 
a "contemporaneously-felt need" that it take place, 
we think there should be no such limitation. In 
view of the innportance and comparatively per- 
manent nature of an a^nendment, it seems desirable 
that state legislatures be able to set aside applica- 
tions that may have been hastily submitted or that 
no longer reflect the 3ocial, economic and political 
factors in effect when the applications were origi- 
nally adopted. We believe Congress has the power 
to so provide. 

From a slightly different point of view, the power 
to withdraw implies the power to change and this 
relates directly to the question of determining 
whether two-thirds of the state legislatures have 
applied for a convention to consider the same 
subject. A state may wish to say specifically 
through its legislature that it does or does not agree 
that its proposal covers the same subject as that of 
other state proposals. The Committee feels that 
this power is desirable. 

Finally, we can see no problem with respect to a 
state changing a refusal to request a convention to 
a proposal for such a convention. All states, of 
course, have rules of one sort or another which 
restrict the time at which ? once defeated proposi- 
tion can be again presented. If these rules were to 
apply to the call of a federal convention and 
operate in a burdensome manner, their validity 
would be questionable under Hawke v Smith. 

We believe it of fundamental importance that a 
constitutional convention be representative of the 
people of the country. This is especially so when it 
IS borne in mmd that the method was intended to 
make available to the "people"' a means of rem- 
edying abuses by the national government. If the 
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convention is to be "responsive" to the people, 
then the structure most appropriate to the conven- 
tion IS one representative of the people. This, we 
believe, can only mean an election of convention 
delegates by the people. An election would help 
assure public confidence in the convention process 
by generatmg a discussion of the constitutional 
change sought and affording the people the 
opportunity to express therriselves to the future 
deleqates. 

(ii) Appor- Although there are no direct precedents in point,, 

tionment there is authority and substantial reason for con 

of iudinq, as we do, that the one-person, one-vote 

Delegates rule is applicable to a national constitutional 
convention. In Hadley v. Junior College District, 
the Supreme Court held that the rule applied in the 
selection of people who carry on governmental 
functions/'^ While a recent decision, affirmed 
without opinion by the Supreme Court, held that 
electio">s for the judiciary are exempt from the 
rule, the lower court stated that "judges do not 
represent people."''^' Convention delegates, how- 
ever, would represent people as well as perform a 
fundametital governmental function. As a West 
Virginia Supreme Court observed with respect to a 
state constitutional convention: "[E]ven though a 
constitutional convention may not precisely fit 
rnto one of the three, branches of government, it i^ 
such an essential incident of government that every 
citizen should be entitled to equal representation 
therein "'^^^ Other decisions involving conventions 
differ as to whether the apportionment of a state 
constitutional convention must meet constitutional 
standards. ' 

Of course,, the state reapportionment decisions are 
grounded in the equal protection clause of the 
Fourteenth Amendment and the congressional 
decision in Wesberry v Scinders^' was founded on 
Article I, Section 2 Federal legislation providing 
for a national constitutional convention would be 
sul)]ect to neither of tliese clauses but rather to the 
Fifth Amendment Yet the concept of equal 
protection is o!)viously related to due process and 
has beer^ so reflected in decisions under the Fiftfi 
Amendment 

Assuming compliance with tlie one person, one 
vote ruU is necess<}fy, as we believe it is, wfiat 
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Standards would apply^ While the early cases spoke 
in terms of strict population equality, recent cases 
hdve accepted deviations from this standard. In 
M^hon V Howell,^ the Supreme Court accepted 
deviations of up to 16.4% because the state 
apportionment plan was deliberately drawn to 
conform to existing political subdivisions which, 
the Coiift felt, formed a n^ore natural basis for 
districting so as to represent the interests of the 
people involved. "^"^ In Abate v. Mundt, the Court 
upheld a plan for a county board of supe 'visors 
which produced a total deviation of 11.9%.' It 
did so on the basis of the long history of dual 
personnel m county and town gove'-nment and the 
lack of built-in bias tending to favor a particular 
political interest or geographic area. 
Elaborating its views on one person, one vote, the 
Committee believes that a system of voting by 
states at a convention, while patterned after the 
original Constitutional Convention, would be un- 
constitutional as well as undemocratic and archaic. 
While It was appropriate before the adoption of the 
Constitution,^ at a time when the states were 
essentially independent, there can be no justifica- 
tion for such a system today. Aside from the 
contingent election feature of our electoral college 
system, which has received nearly universal con- 
demnation as being anachronistic, we are not aware 
of any precedent which would support such a 
system today. A system of voting by states would 
make it possible for states representing one-sixth of 
the population to propose a constitutional amend- 
ment Plainly,^ there should be a broad representa- 
tion and popular participation at any convention. 

While the representation provisions of S. 1272 
dllowmg each state as many delegates as it has 
Senators and R^^presentatives in Congress are pre- 
ferable to a system of voting by states, it is 
seriously questionable whether that structure 
would be found constitutional because of the great 
voting weight it would give to people of one state 
over the people of another * It can be argued that 
a representation system in a convention which 
parallels the structure in Congress daes not violate 

•;)s» of It, ^'i.M !nf,): ( oilf'fj^' typM fofr'uil.i vvfould fn>' jri ih.jt 15 
,f,iT<'^ ivoi.lM h' ov"r(Cf)rf'V'ntM(j j,v [)"r(«Mi| of mor<',with the 
f ;u.>v fU<»:K>h r.siiK) to Uov to a/T) l)t'r<»MU for Al<)Sk.i C.JlifofrM.j. 
,u^ the ntluH fi<)nH, woi.ld und- rr"i)i ".Mifr,, t)y fH'.uly 70 f)< r<fnl 
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due process, since Congress is the only other body 
authorized by the Constitution to propose con- 
stitutional amendments. On the other hand, repre- 
sentation in the Congress and the electoral college 
are explicit parts of the Constitution, arrived at as 
a result of compromises at the Constitutional 
Convention o' 1 787. It does not necessarily follow 
that apportioni.^ent plans based on such models are 
therefore constitutional. On the contrary, the 
reapportionment decisions make clear that state 
plans which deviate from the principle of equal 
representation for equal numbers are unconstitu- 
tional. As the Supreme Court stated in Kirkpatrick 
V. Preisler: 

"Equal representation for equal numbers of people is a 
principle designed to prevent debasement of voting 
power and diminution of access to elected representa- 
tives. Toleration of even small deviations detracts from 
these purposes. "^^ 
In our view, a system allotting to each state a 
number of delegates equal to its representation in 
the House of Representatives should be an ac- 
ceptable compliance with one-person, one-vote 
standards,* We reach this conclusion recognizing 
that there would be population deviations of up to 
00% arising from the fact that each state would bo 
entitled to a delegate regardless of population. It 
would be possible to make the populations sub- 
stantially equal by redistricting the entire country 
regardless of state boundaries or by giving Alaska 
one vote and having every other state elect at large 
a multiple of 300,000 representing its population 
or redistrict each state on the new population 
unit.'''' None of these methods, however, seems 
feasible or realistic. The time and expense involved 
m the creation and utilization of entirely new 
district lines for one election, especially since state 
election machinery is readily available, is one 
factor to be weighed. Another is the difficulty of 
creating districts crossing state lines which would 
adequately represent constituents from both states. 
There is also the natural interest of the voter in 
remaining within his state. Furthermore, the dual 
nature of our political system strongly supports the 
position that state boundaries be respected. Abate 



•W«h<)venot studied the District of Coiumhi.i dupstion. although 
w^' notp that Ihu District dors not havo <i role in tho comjressionjl 
jwlhod of initi<)ttnqamorximont«;or m th»' ratification process 
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V. Mundt, although distinguishable regarding ap- 
portionment of a local legislative body, suggests an 
analogy on a federal level. The rationale of the 
Court in upholding the legislative districts within . 
counties drawn to preserve the integrity of the 
towns, with the minimum deviation possible, could 
be applicable to apportionment of a convention. 
The functional interdependence and the coordina- 
tion of the federal and state governments and the 
fundamental nature of the dual system in our 
government parallel the relationship between the 
county and towns m Abate. Appropriate respect 
for the integrity of the states would seem to iustify 
an exception to strict equality which would assure 
each state at least one delegate. Thus, a system 
based on the allocation of Representatives in 
Congress would afford maximum represc'^tation 
within that structure. 

We cannot discern any federal constitutional bar 
against a member of Congress serving as a delegate 
to a national constitutional convention. We do not 
believe that the provision of Article i, Section 6 
prohibiting congressmen from holding offices un- 
der the United States would be held applicable to 
service as a convention delegate. The available 
precedents suggest that an "office of the United 
States" must be created under the appointive 
provisions of Article iT® or involve duties and 
functions in one of the three branches of govern- 
ment which, if accepted by a member of Congress, 
would constitute an encroachment on the principle 
of separation of powers underlying our govern- 
mental system."^^ It is hard to see how a state- 
elected delegate to a national constitutional con- 
vention is within the contemplation of this 
provision. It is noteworthy in this regard that 
several delegates to the Constitutional Cor.vention 
of 1787 were members of the Continental Congress 
and that the Articles of Confederation contained a 
clause similar to Article I, Section 6. 
We express no position on the policy question 
presented, or on the applicability and validity of 
any state constitutional bars against members of 
Congress simultaneously serving in other positions. 

- part of our study, the Committee has con- 
sidered the advisability of including in any statute 
implementing the convention method a rule as to 
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whether a state should be able to rescind its 
ratification of a proposed amendment or withdraw 
a re ction vote. In view of the confusion and 
uncertainty which exists with respect to these 
matters, we beiieve that a uniform rule would be 
highly desirable. 

The difficult legal and policy question is whether a 
state can withdraw a ratification of a proposed 
amendment. There is a view that Article V en- 
visions only affirmative acts and that once the act 
of ratification has taken place in a state, that state 
has exhausted its power with respect to the 
amendment m question. In support, it is pointed 
out that where the convention method of ratifica- 
tion IS chosen, the state constitutional convention 
would not have the ability to withdraw its ratifica- 
tion after it had disbanded Consequently, it is 
suggested that a state legislature does not have the 
oower to withdraw a ratification vote. This sugges- 
tion has found support in a few state court 
decisions^' and in the action of Congress declaring 
the ratification of the Fourteenth Amendment 
valid despite ratification rejections in two of the 
states making up the three-fourths. 

On the other hand. Article V giv^- Cong. ess the 
power to select the method of ratification and the 
Supreme Court has made clear that this power 
carries with it the power to adopt reasonable 
regulations with respect to the ratification process. 
We do not regard past precedent as controlling but 
rather feel that the principle of seeking an agree- 
ment of public support espoused in DiHoriM, Gloss 
and the importance and comparatively permanent 
nature of an amendment more cogently argue in 
support of a rule permitting a state to change its 
position either way until three-fourths of the states 
have finally ratified/^' 



•TMfst' views of the Conimittc*' .in' in d((f}r(l with thf' f'llv which 
IS "xiif*'s>''(J in S1?72 iHuJ Its [Mi'cjpD'ssor, S 215, which wjs 
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Conclusion 



Much of the past discussion on the convention 
method of initiating amendments has taken place 
concurrently with a hvely discussion of the partic- 
ular issue sought to be brought before a conven- 
tion. As a result, the method itself has become 
clouded by uncertainty and controversy and at- 
tempted utilization of it has been viewed by some 
as not only an assault on the congressional method 
of initiating amendments but as unleashing a 
dangerous and radical force in our system. Our 
two-year study of the subject has led us to 
conclude that a national constitutional convention 
can be channeled so as not to be a force of that 
kind but rather an orderly mechanism of effecting 
constitutional change when circumstances require 
its use. The charge of radicalism does a disservice 
to the ability of the states and people to act 
responsibly when dealing with the Constitution. 
We do not mean to suggest in any way that the 
congressional method of initiating amendments has 
not been satisfactory or, for that matter, that it is 
not to be preferred. We do mean to suggest that so 
long as the convention method of proposing 
amendments is a part of our Constitution,, it is 
proper to establish procedures for its implementa- 
tion and improper to place unncessary and unin- 
tended obstacles in the way of its use. As was 
stated by the Senate Judiciary Committee, with 
which we agree. 

"The committee believes that the responsibihty 
Congress under the Constitution is to enact legislation 
which makes article V meaningful. This responsibility 
dictates that legislation implementing the article should 
not be formulated Witn the objective of makmg the 
Convention route a dead lettei by placing insurmount 
able procedural obstacles in its way. Nor on the other 
hand should Congress, in the guise of implementing 
O 39 
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legislation, create procedures desigried to facilitate the 
a(ioption of any pcirticular constitutiofial change ""^ 

The inleyrity of our system requires thai when the 
convention method is properly resorted to, it be 
dHowed to function, as intended. 

Respectfully subnnitted. 



SPECIAL CONSTITUTIONAL CONVENTION 
STUDY COMMITTEE 

C Clyde Arkins, Chairman 
Warren Christopher 
David Dow 
John D Feerick 
Adrian M. Foley, Jr. 
Sarah T Hughes 
Albert M, Sacks 
William S. Thompson 
Samuel W. Witwer 



July, 1973 



ERIC 



00053 



Citations 



'2 J Story, Commentdnes on thv Constitution of the Ufuteci 
States i 1826 (5th ucl 1905) 

''The Fedorahst No 43. dt 204 (Haliowoll, MaMffs Smith & Co 
(>d I8b2l (J Modison) 

'J Whet'ter, The Constitutional Convention A Mjinuil on its 
Planning Organization and Operation xm (Ndtiona! Mjn.cipa! 
Ledguf Series 1, No 4 1961). vp*' H H()<v, Constitutional 
Conventions 1-3 (1917) 

""See A Sturm. Thirty Years of State Constitution Making 
1938 1968. at 51-80, 132 37 (Nationdl Mumcipji Leaque 1970) 

^ 369 US 186 0962^ 

''377 U S 533 (1964) 

''See Block "The Pro[)OSL'd Amendment of ArticU^ V A Threat 
ened Disaster';" 72 Yale L.J 957 (1963), Fensterwald. '"Con.t.tu 
tional Law The States and the Amending Process - A Reply." 46 
AS A J 717 1960), Obtrst, "The Genesis of the Three States 
Riqhts Amendments of 1963 " 39 Notre Dome Lawyer 644 (1964) 
Shanahan "Proposed Constitutional Amendments They W.n 
bt'engthen Federal State Relations" 49 A B A J 631 (1963) 

^See American Enterprise Institute. A Convention to Amend the 
Constitution Questions Involved m Calhng a Convention Upon 
Applications by State Legislatures (Special Analysis No 5. 1967) 

''See Martin, "The Ap[)ltcation Clause of Article Five." 85 Pol 
Sci Q 616. 626 (1970) 

'^^Ervin, "Proposed Legislation to lmf;lbfTVnt the i^orwention 
Method of Amending the Constitution," 66 Mich L R»w 875.878 

(1968) ^ , 

" See H^^arings on S 2307 Before the Subcomm on Sepai.it. on of 
Powers of the Senate Comm on the Judiciary , 90th Cony , 1 st Sess 
(1967). S Rep No 336. 92nd Conq . 1st Scss ( 1 971 ) , 1 1 7 Cong 
Rec 36803 06 (1971) 

''The literature m this field deaK witfi var.ous pfoposa.s to 
"r^'f .rm" Article V by easing, restricting, or otlierwise altering {h«> 
fueans of proposimj amendments to the Constitution through thr 
ronvnntion method Soe. e,g , L Orfield The Amending of the 
Federal Constitution. Chan Vf 0942), McCleskey, "Along the 
Midway Some Thoughts on Domorratic Constitution Anx'nd.ng, 
66Mich L Rev 1001.1012-16(1968) 

'\0n the other hand, some have suggested that stof l^gislat jrfs 
wiH be less' likely to seeK a national constitutional convention if 
they are more aware of the risks g.kJ uncertaint.eb of The convention 
method Sf^P, og Bi- kwalter. "Constitufonat Convefmons end 
Stale Legislators," 20 J ^ '*b Law 543 (19/1) 

"J Whecior, supra nof 3, at xv There have be»«n occasion-^ on 
wliuh state constitutional (onventions havi: successfully excm-ded 
liHMtatio.K Plaaid upon tl).'m Conventions m C.«orgia (1/8^)) 
hlinois (186? and 1869), PeuMsylvan... (1872), Alaharpa ( 1 001 ) and 
MKf-'gar (1907) all violatTfi U'qisl.itive d.n'ctives edhpi pr(U"(Jur 



ERIC 



ji, SuljSttjntivr, or tKjth Sf'«' H^nt \Uf)r.) \^nU' I .jt 11) ) 1 

The Viri|itii.i C()n\AMUt()n C/t 1901 .I'ujtfi" K'"itu(^v LuiU^'iMmi 
ot 1H90 both wfi>Tt* nuiint chjfujes m suMrd^o int.' t^'''f ctf^Jt.u"s 

under the suff'ogt' [)rovisiotn of \hv uki cot^stnutiu'is v'.ou'tj t' iv- 
ft'sultf'd in disdfifirovni of the now ifistn.inonts i 

"Art"|L> 1 ^ 5 of tfio Constitution 'jiv^b tn-> Hmu>," o: 
Ref)ri'sontJtivt s Itu' juthDrily to )U(j(}f' ^ 'ViH-'ntji's to t'. t'On .i* 

Its fnunibers Since 1 798, the Hl3u^<* hd5 v^mi hi to Lxef«.ist' tt^is 
power throu(}h proDHiures = n^t ted !jv A( t (j< km 23, 1 79B 

Ch 8, 1 St 337 Suhse(jue(U rnudif u^i^ionyof th^t ijv\ ap[)edr m ? 
use ^ (1970) Pr.,'(<'(k"itb for if;e use of th,s f I iss of 

U'yishltion, d ■ 'counition that th»' tule\ enacted by onf 

Congro'si in tfiis orua ronnot Ijind a bUCC'"Aor CoF^cjr-jss nijv ti*' 
found in 1 Hinds, Prt'cedents of the Housv of Rapr^'st-ntdti^t's . 
680, 719, 833 (1907) 

In 1969 Conyfess passed thf r^-derat ContMst»'tj El-^<.tnjnb A< t J 
use ^; ; 381 96 (1970) In th^' H<njbe Hon.jrr ALioinp>' ntn.i .hjt 
legislation <;ppea'ed the fnllo'/vino 

Election contests affect '>'.tn ihe mt-'qrny of the e!t Ltecj u"^s 
.mkI of the legislative procvss Ekvuon chalU n(j"s may inf'ft»'t»' 
with the {j!schtjf()e of public duties hy "'ected r"[)f' ^^^nfanv 'v 
a k1 disrufjt The normal (n^^'f -it 'Ofis the Cunvu^'ss 1 1 > 
essential, thei* fore, that sucti co'ite^ts ti<' dner (ni'^ecj by t 
House under modern procedures which pfovid*' '^fficn^ni ■ \ 
peditiou'^ pr (V,:-'iS'n'^ of the Ctise'i md UhI ounorUinity fni fj.-th 
parties to be hea-d H F"^ H' ., No b69 91 M Conq Isi S-s^ 5 
(19C3) 

Smiilariy, Cunt}r»'is (iecded if> i877 lu e^ta dish pnjcetJjrt's fo* 
handhnq electoral votf disputt s for Pirsiuent rather tlian adept o6 
hoc [irocrdures, as it did m 187G to r^sslvL tlie Pi HSKi^'ntuil el.'rtu f. 
(iisp^it-* of that year That ad hoc resolution uhJ U) a (i"'.it dt'a! nt 
cnticisin of Congress as many felt the issvje had iv (ifut(i*'(j un thf 
b 'SIS of f)0iittcol buis ratfier than fat ts St'(' qt'ncrji'l/ JU S C 15 
( '970), F'^osenbloom, A History of Prf^sidcntul ^ifi iions ?4 3 
09651 

The F oder^ihst No 43, supra n^jt^- ? 
'"J Jarnesofi, A Treot/sf on Constituforh)/ Convt^ntioris Thvir 
History, Powers, and Modt'S of Proct'oJ'nq b8b, i'' 634 !4tri - d 
1887), citod with dppro^o/ :n Dillon v Gin^s, 236 US '^^S 
(1921) 

r/Jt* Fodt^rahst No 43. supr<i not'' 2, <f 204 
"1 The Rocords of the Fedefol Convention o' 1/S7 i' 2? 
(Farranded 1937) (hereinafter cited as f<'Ara/?6/( 
•"2 Id 188 (em[ihasi^^ add^'d; 

•'Weinfeld, 'Power of Conqress ' tl ''*y'fl < 

Tu)ns"r)l Harv L Rev 47? 481 (10 
♦♦2farra/)(y 558 
Wf/ h59 
'Wd C29 
"Vt/ 629, 630 

' The Federn/fst No 85, af 40^ 'Haiioa^'i' r,f»" , 'vt,]M, ( e 
ecf 1862) (A Hamilton) 

•"T Cooley, The Ge/if rjl Printif)h'\ j/ Ctfn^ti runaiKil law m the 
United States of America 1 b i 2d 1 89 1 1 

Geornn, Massac tuisetts New F<a(np hif rduJ P"m r-.v U^c'm 
[)r(Wi(ied for ame'Hlrnents by conveniidn (J*'ia\.\ar*' Mar y ' "uj i ul 
Son^n Carolina [)rovirj»'d .TiethoOs of aniPndnifi 1 1 , n>i rMM)> 

inr itions. New Jnr'-.ey, N'^w Yufl- N'l'th CuK^iMM and V-mjim i 
lackf'cJ any provisioris for arnendment j-hJ Conn'Mtitut and f^hod" 
IsIcJikJ cJid not <idn[)t (,oru.titi.:.ony at that t'me ]\\'' ( o-iM 1 1 tit loi i nf 
Verr^U) I (th*'n considered a t»'fMtorvl P'ovkJ' fj 'or ,tr*M'!,drM 'nrs 
tfir(njqh <()nv«'nt!on Weinfeld, ^r/^'J '^nU 21, )l 4/^) 



H,.. r .Mst cirr LXill (l/?7),Jt 1 R Poor ^' , The Fedt'rjl ond 
Star Co>>.t>ti.iior, Coiunuil Ownvrs, ond Other Orqomc Lc,^\< of 

Uniud Sutr'. i«J (18781 Ih 'uiiu^r at^^d Poorf] 

Cof. t ^ 'W i1?7G),ot 7 Poo ft' 1548 V-nmo-ttS Con^tnu 

OouiO) ^t-. lii^jsifci^iv «it tnt F(ur^jtiiv^ of tht' Union of tho 
'a-.^tlom Stjt-s H 0<u No 398 69tn Coruj , Ut S^-=is 4143 
. 1 9 .V ) 

A >,t n V.'r/)()(/s Sti'U' Consfitutionji Reform 10? M054} 
H Kit' st;prj M,,t^ J .t /I, i?0 1, Oodd Stdtr Const. tL.rioridi 
C ^>v>^^tln,>b ..fui Sl.iV' Lt•q'SlOt.^.t' PovvL'r,' 2 Vdod L Rev 27 
, V)48i TM.. t^jiin.vipq stdt.- cdsei support th.^ pfO^wsu.on Op//7/O^J 
thr Jirstnt'^ ?64 A 2d 342 (TH 1970), C/)*v^i(y/f v Carter, 337 
S W ;>(i f523 <Ky 19G01 5M^f' v ^^nf-r/Cr/n Suydf Rofmtng Co . 1 37 
< J 407 68 So M2 (191b! Opmfon of f/je Justices, 60 Mass (6 
s') ) b'3 n833) ^Er.v.n v 280 Mo 401, 217 SW 837 

^^^20. StJte re/ A.V.M/p,7 v Crjybdl. 496 P 2d 1127 (Mont 
u)/?!, ^Voof^'s /t.) 59 n874i, Welh v 75 Pa 39 

i'S7i) In rv Opinion uf 'ttu- G<)V( rnur , bb R I 56, 178 A 433 
(1935) Cummirujs v B^'^lor, 189 ^'nn 151 223 S W 2d 913 
.19491 Q<j,nf.)n v Houston .vid Foxjs Central Ry Co. 89 Tex 
' 4 s w 738 ( 189r St^pl^'s v C'imer, 183 Vn 613, 33 S ^ 2d 
:>^h 1^8 A i 495 0 945^ St>o A'Vdt 'Pow^t of ^Uitf Ip()i5lature 
' , • t" t ov^»M ,1^ d H^' Lonsr.f 'ittonj' runvt'iMion," 1 58 A L R 
•)1 ? ( 19451 

I ,^. v\w'/ < t^'' ' foiv.'fwton uni-.'Vb ttu' p^'0[ilo votfd 
,t.,Mtv iM ,r ifr.M^i.i'ivr vvH^* vvould result m nolatng 
v,,(riv :h.' ^ofT ojrw-nt.on .n ^'v*- , oota.l firovided tn the 
,( f .iMfi tf'jt tht' (. 'opi" d(.^ prt'suiTV'd to know the tKrms of the 
m; /kI't wh.Lh th'>y vot^ The tonciusion dfdwn from this is 
- ',r c^)r>v-Mtio- dct in as twrry d^'toil is rnactod oy the 
^ )!iM(> .j,i(ipr it R Hojr supr,) note 3 at 7^ 
'^Sff^-v >VT)rr/(,<*/) 5i/V-^r /?''^/f'^^y Co^^JPci/JK 137 Ld 407,415. 
bH S : 74? /45 M915i 

5rjf.^ /ircO^.n/K V .>0 5 C (2 H.li s Law) 1,2?! 

v'. ,-iv lb 1^ f*''' t'^^^'' nun^^)*'T of statf' constitutional 
.V ..nr r.i. t ht-^n subsldntiv*'!v lifmtod in one or more 

Thf- l.-nit-ri or r-stnctrd st.itP constitutional conv'ention 
,,,.'d ffe<. 'nt!v ^"H^' Wo'id War II Set' A Sunm, supra 
, ,1 ^, ,1 bG 60 A Sujrrn 'Stat*' Constitutions and 

( r , R^'j.,oo 1970 1971. Coundi of Siatr ijov'ts, 

Tfu'Vu^ko thi'Stnr^, 1972 1973 M 70 m 17' 
.>bG U S ^68 (19211 

,>b8 US 1 3^) ( 1^32?) wr..'r.' the C^uf t ^UW6 ' Rut the funr^tion 
,y j M,it^" i-()tsl<Jtur.' tn 'at^fymq j pfoposP() a-TiCMVJnifnt to the 
I M,^r Vc"n^tlt. • on ifl'e the fum !U)n of Co'thpss la [irO{).->s.nq the 
HTM .rjriu.'it 1^ a f.'d.Mai functiwM (1^'nved ffom tfu' Federal 
jnd o »t,ir)se"uis jny ii-nitdiKins souqlit to be (fn[)05"d 

j^,,., f ^ pr^M'-Nrn'r H.e, o^/.-rved 'The history ot 
;y , '/ •r,,(U.' 1. ^n'a'l m.'.isu-'. th» history of proc<^ 

. ^ M,,hn^k> V y^ye// /fjr/^ ^24 U S 401, 414 (1945) It .s not 
,.,,,for»' tf,,t nrMi'diiMi iirtittatin-K on coiwentiO'^o 
nv.iiKMPd S'vCj^m^^ ^ 5-f^"farK M'^^^ 
^ 1 K-) U\M1'"^0H. Gmni'-Lh^ Afo<:ve, 2 Minn b1(1858) 

</, t' W It i(>4 Ooif(i, '^t;/>^^ not*' 32. at 

'1 ' ' 

(j d 'I {M if '^n. ( Ml w»M *, ), nni^t (i r>'t iTjnc by a 
' ►i>. .-^.f,,)!.' n,, Ml) f d' iMijt'- t(n" It /.e >x[)edier,t 



,i',d ' tjt'"' iji'V* Ti« nt N<' 
j - t ' I ' ) I t lons H( thf'ir 



O 43 

ERIC 0(KJ56 



work u( fr.inmn] sui h tuns! i tur (Oi in ).ui -jovi -Mi)"Mts Set' c (/ 
ot A[)r.i 30 )m2 40, 1 Sr. It 1 /.MOh.n) Ano^V^b ;0, 1811 
(ii J\ 5St.it 041 (LnuisuiMu) A{tof Jiii/ 1G, 1894 ch 138,28 
bf.u 10/ lUi.jiO, Alt of Juo. IB i900, <n 33J[j, 34 Stjt ?b/ 
OkUih<un,0 

AiTKMin thus»» f»*w stJtt' (i)t.stitulfonj! ci^nv'UiOn'., for >vhuh tfif 
vott' tH'»'0^*(l to (jf^v^'rn o'lvMUiofi [ii coci ifiqs ;'V<JS "slahiishod in 
*'fi<U)'ifu] itUjislcition v\'»^i>; rtn» 1967 Pcvisylvanu convemion, jncj 
ttu Nt'W ItTSi'V ix<iWi'nt(ons of 104/ jtuj 1966 S*''' LdvV of Mjf 
16, 1907, ch '2 [19071 Pa L.m^ ?, Act of F^'t) 17, 1947 cU S. 
[19471 N J Lows 24, A' t of ^Ijy 10 1905 ch 43, [1965! N J 
Lviws 101 

Wheri C()fi()res'> roquired thjt thv Tworay F irst AmLMulrm-nt 
(t'nclintj Pruhibttion) in> ratified [)y st<Jt<' conv^MUions, riitht-r tfijo 
It'cjisldtures, forty thrup stales t'njcted itujislcUfOn provid.nq for such 
coiwontions Thirty two of thost» f'tiaoiinq jcts ostdbhshed th(? vote 
re(joir^^d cotwention deU-gaies for rutificUioo {»ittu»r a rr..Jjort!y 
of thos^' dt'lt'q<^t^'s presf^iU jnd voting if q , N»'W Mexico and Nortf^ 
Caroho.i sucn acts also L'staf)tished a fnir,(mun) (quorum) o-- a 
fnj)Or.ty of the total number of dcleqatPs {eg Cahfornia and 
!l!i'U)is} In no cas** was the rfciuirement qr^'nier- tfian i< majority of 
the total riurnher of delegates S^o E Brown, Ratification of the 
Tvi/tjnty First Amendment to tlte Constitution of the United States 
State Convention Records and Lows 515 701 (1938) 

" fo be noted is Gerry's crit'cism of the August 30, 1787 
proposal, specifically, his observation ifiat a "rrajonty" of \hv states 
rniqlu bind the country in the convention contenifilated by that 
f)rof)osal See pp 12-13, ^>upra Gerry's cnticism eventually led to 
the inclusion ot ratification requirtMntMUs See Wemtcid, supra note 
21, at 482 483 

^'74 US (7 Wail) 506 (18G9) cntidzed in Ghdden Co v 
/danok. 370 U S 530, 605 n 1 1 (19621 (Doucilas, J , dissent mq) 

*'S6>e Strony "Threp Littlo Words and Wfiai Tfiey Didn't Seem to 
Meat)," 59 A A J 29 (1973). See general fy F airman, "Rrconstr 
uctK-n and Reunion, 1864 88," m Vl History of the Supreme Court 
uf the United States 433 514 (Freund ed 1971) 

''The cases arc United States ^ Sprague, 282 U S 716(193M 
Lp?rrv Garnott,2bB US 1 30 ( 1922), Or//o/) v G/o.v, 256 U S 368 
(1921), National Prohibition Cases, 2S3 U S 350 (1C20), Hawke v 
SinithUNo, 2b3US 221 i]020), Hni/ingsworth \/irginia, 3 
U S (J Dalf ) 378 (1798^ 
307 U S 433 (1939) 
369 U S 186 (1062) 
'^Id 217 

395 U S 486 11969) 
''See Buttrr worth v Dempsty 2^1 F Supp J<)2 (0 Coon 
1Q65\ ifW(5ivinq a <ourt or(^'T^^fJ stat^ c onsl i tut lor.af i onvnuon un 
ttu' .,,bi»rt of r^appor tionm^'nt C* Sixty Sevvnth Mmnewta State 
Senoto^ 406 U S 18/ '19 7?) 

' 2, S ^ ^ Hail I 378 ( 1 /9'P 
hi >i\0 n (a\ 

Ml Joorn.ii of rhH S''njtt i2J ^ 180,1* oTiot,,,-, ,j*.ft jif u I i v(Jf»> 

i,f 2 i u, n 

'O'lq (jlol).", f^tli ron{j 2<J S"S$, 629 i3 ( 186^)) Fo,,. ,f'ars 
''uii*'r a pfoposi'd .ifTvndfnf'iit on slav*>iy ^ab i.M'UMitt'd to ancJ 
jijiT'd |,v PrPsid^ nt Bui fi mari ^^o di^f ton took pkii m m r:on(]rt>ss 
s>iru>"iint] this cid'iMi aisd thf crop^-vd .miMidfii-'nt Wc>«. m 

'V! i f^i(h,.rdM)n A Cmnpil.ition i)f thr Mrss,n}*'s cUni R,ip\'r\ of 
tt)o Pn'suh'ntK 17S9 18 ^ .P i^) 1 ?<KMUrW) 
' 2') \ U S 22 1 1 192«>) 
' Id 22 ' 

,n\'> U S < 19} 2' 
'/^^ U)^, 566 
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'""St'e Colcnum ^ Miffor, 146 K^n 390. 71 P 2(1 518 (1937/ .iff'd, ' 
307 US 433 (1039!, U[)hc)kiing l^'O riQlu of a 'tfutenont governor 
t(, i tist thf ta' bn <iK\'^q vote m tho state sunnte on mt' r<U'f ication of 
tfii' propt)st'(j chikj l.ibor amendrT'efit In affirming, tho United 
St^ites SuprHfiu* Coiirt exprfSbed no Of)intO') as to the propriety of 
thf tiPLitono'U goverfior's ()rjrtiC'p<iiion 

'"*The results of j questionnaire ty[je incjuiry wtuch we sent to the 
f.fty st.Jt'^s indicate tnat a substantial rnoic^nty exclude the governor 
from participation and t^Vit tn a rujmber that include him it is not 
cl^ar whether fus inclusion is stai[)l^ ^ matter of form Historicaily, 
It appears that the governor qenerally has not played a role in these 
processes although there are exceptions to this rule See Myers. 
"The Process of Constitutional Amendment," S Doc No 314,76th 
Cong , Sess 18 n 47 ( 1 940) wherein it is stated that governors 
gave 44 approvals m the uitificaiioru of 15 amendments Whether 
the a[)prov3ls werp sirnply a matter of form or were required as a 
matter of state iaw is not clear In several cases there were 
gubernatorial vetoes of ratifications, including the governor of New 
Hampshire's attempted veto of his state's ratification of the iwelfth 
amendment 

^'H Ames, "Tne Proposed Amendnnents to the Constitution ot 
the United States During the Fifst Century of Its Histo'-y." H Doc 
No 3b3. pt 2, 54th Cong, 2d Sess 298 (1897), Bonfield, 
"ProfX)sing Constitutional Amendments by Convention, Some 
Problems," 39 Notre Dame Lawyer G59,, 664-65 H96m); Buck- 
waiter, supra note 1 3, at 551, Brickfield iff of House Committee 
on tfie Judiciary, 85tli Conq , 1st Sess, Problems Relating to a 
Federal .tuttcnal Convention" 7-9 (Comrri Print 1957); Note, 

"Proposing Amendments to the United States Constitution by 
Convention," 70 Harv L Rev 1 067, 1 0''5 1 1 957) But compare 69 
Op Att'y Gen of Okia 200 (1969), :n 115 Cong Rec 23780 
(1969), ^ith In re Opifnon of the Justices, 118 Ma.ne 544, 107 A 
673 (1919) Soo generally Dodd, The Revision and Amendment of 
State Constitutions 148 55 (1910), Hoar, supra note 3, at 90-93; 
0rfipld,S(;or3 note 1 2, at 50 & n 30, 66 8< n 89 

3 U S (3 Dal! ) 378 ( 1798) See also Omaha Tribe of Nebraska 
V \/f'lage of Walthtll. 22^ ^ Supp, 823 (D Neb 197 1 ), a^^c/, 460 
F 2d 1327 (8th Cir 1972), cert, demet', 93 S Ct 898 (1973) 
(governor's approval not required m o^der for a state to cede 
jurisdiction over lr>dian res-dents), Bx parte Dillon, 262 F, 563 
(1920) (when the Legislature is designated as a rneie agency to 
discharge some duty of a non-legislative character, such as ratifying 
a prOfjosed amendment the legislative body aiofir rmay act) 
' Brickfield, supr.: note 61, at 11 12 

"*2D6U S J68, 375 (1921) 

"' 307 U S 433,45354 (1939) 

B<'<)iMning with the proposal of th<^ eujhte^'nth amen(:rT>pnt, 
' jngress has, either in the aniendfTU-nt (n pioposmg resdt'ition, 
i-nluded a i>roviSion requir'og ratification Afitlnn '■,pven vea">from 
thp tinie of the sut)mission to the slates 

"'See, i.> q , Not*'' ' R^^sr Un lin(j Vl^r nor i/HTif^f i R(>^f^i"»i' 'is, ' .'iO 
f.hi K^nt L n^'v, 339 (19b?) 

"^39/ U S bO (19/0) 

"Wolh^ Edwards, 347 f Snup 453 A'y^ D L.t 1 971^) , 
93 S Ct 904 (1973) 

' Smith ^[ Gnrc 150 W Va 7 1 143 S f ?d 791 , ?94 (1965) 

~\Srf' Forty Sccohd L.t''qii>lativ*' Assembly v U^nnon, 481 P 2d 
.un (Mf)ru 19/1) Jack man \i Bodnw, A3 N J 453,470,476 7 7, 
V05 A Aj 713, 722 72C (1964) In Butf^rmirth v Demp^ey, 237 F, 
'iu;)!< .Ui? {{^ f oMft 19Gb), a i''(Jer il 'nn.t nrcferecJ, witlunJt 
"-ff.( aT'Mi} the h.ists Ui: ti ,}(j|K)rtio'MT\pnt of ( (,n v*'nt ion delegate"; on 
i o'h- ;>(', '.on, o". vf)t» Kisis 5'*'^ .//so Statt' v Stair Canva<isinq 
Bnard /B N M 43/ P 2(1 143 (IIM/'' wh"r<> j section of the 

Mot'* (Mnsttttition, requiring th<}t any <'jT„'(M}rY>»'nf5 tn tha: (onstitu 
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, r v'.f''">f'^ It). st.it< ,js iv^^ol' .//?fy 3 of tfiost vol.nt) 1(1 'Mcn 

.1.11', S,JS fiM-ful to Viui.ift tlH' OfU'P'f'^"'! vOft ' .iticj J'i'li 

M! It, niMCW.pi,, .jr ,j w }'i ilLW)'cl"Ujlv, Cjf't L,r>'(j iIWjIkJ 

[ J b*att' cO'-'sTittitinnai ( -vivfr^tioN sincr it had ikj ;)<>>vrr to 

f '.t .ifiv <inot dcnof^ MiorO Ltvin(ji>t()n \' Of////"', 43 i'i ?ii 9, 
L id 1J8 (19b0) SUndrr v /CWA'/, 41^ P.j Su;h'> 406, 250 
?(i 474 {19ri9), Jf)pf',}l di^fni:>',t'(i sut) fwm mom Lmds-iy v 
Kf^Hrv. J95 US 827 (19691 ^esT S'jndcr .wd Lrvrnqston, .n 
,r,jth.fU3 this "sjit pr^pthib'^^'d the f.)Ct thdt tfu^ cnti'O Hi^'LlorjU' 
V )i.!d o'fofd-'d a dtf(.: d.uj '^(juj! V x- m k.-^pinq wdh thf 

t)''if tl"d for ratftu , f' )n 
370 U S 1 (1964) 

' S"' Sfhipiro ^ Thompson 394 U b b\b i , Schnndcr m 
njsk,37JUS 103 (1964f, ao/);/?y V S/Mrpr, 347 U S 497 0954) 
.Sm' jIso United Suites v Pifwfiftcrs 43^t F 2d 1 1 16, 1 1?4 {8th C't 
1>WU Unitt'd StJtvs y Sy^'?/H^, 4 38 F 2d 704, 7/1 (Str^ Cif 1971) 
H"ndvrson v yASCS /Vf.JCf;/? Dn/z-Jf/, AUilhima, 317 F Sti[)p 430, 
4 ^ 3b (^/' D Ai,j 1970) S^v qpn.TjIly Gnfftn v Rahordi^on, 340 
r Supp 1220, 1232 33(0 iVId 1972) 

'93SCt 979 (19/3) 
403 U S 182 (1971) 

' 394 U S 520, 531 (1908) 

^Th»' prt's^'iv, 1970 cefisir, H-,tc'i)lisni'S th.> mu.iri p^putdtioo of 
>-Hjr-ssi()(Ui! district's j> .if )pr o x.n.j t^' I V 407,000 As Aljskci hds j 
n.)pul.Jt.(Mi of .j[)f»oxrnvU"iv 302,000 th" at)So!utP ddfer-rUust is 
.^-r 50 ThMTC jrt^ sitnJ^ir 'diS[)or ipes somc^ statps with two 
(."yf I'st'ot.Mi'.f^s ^^' 7 , So^ith Djivot.i's two C[)nyres<:mrn pn(ii r^jorc 

V nt 333,000 [)''Opi' ), t)'it ttir / -kc not ^isqrcat 

^S^v^ United St.iW^ Givmoinv, 99 US 508 (1878), Untted 
Sfjtt-; V Mou.H. 124 US 303 (1888) Un>Wd SUitos v S^r7/f/?, 124 
U S 525 (1888) 5f^f' yoncrolly 1 Hirujc,, Prrcedent<; of the House of 
Rvpresi'nt.itivf's 493 (1907) to Bo.ird of Sup'vvisors of Erections 

V Attorney Goner.il, 240 M{i 41 7 439, 225 A 2d 388, 395 (1907), 

V ( ( uHf ht'id ;h>)' J <jf'!t'^atf' to o stnl^- (X)n$titutioncil convfrUion 
vos not .jn "oifK^^r' so that a rm^mhrr of the Icqislaturc was not 
,jutity of dual offt' *■ fvikJirx} wht.i )io simo I tant'ousl y servPci a 
({.'le()jl0 ,}cu)rd, Livingston v Oqilvie, 43 II! 2f1 9, 250 N E 2(i 138 
i V)m) But S'^e Forty S*'iOnd Leqishtivr Assrmhh/ v Lennon, 481 

'Ai 330 (M(M)t 19/1) V G<'s<;/z/T. 129 Ooio St 290, 195 

r, t 03 (1935) 

^'Sf>f? ; Forr.ind 370 fh'servist^ Co mm to Stop tne lA/jr v Lntrd. 
;.>3r- Sn[>P 833 (U DC 19/1) 

"■j.iropson stypM ootP 17, jt . 582 584, OocJd, 'Afrvrrdmc] th»' 
^ ^derai Con^.tttulion; 30 YaU* L J 321,340(1921) 

'''Wise V Cfhindler, 270 Ky 1, 108 S W 2d 1024 (193/) (ai'.o 
t,(>!din(} t)uw stat»' !»m)(.!j1,vp letPi t'on of <i piojio^'d f orJititu ttoruj! 
iMV'Kj'ncnt canrH)t bv rp( ons'drn'f i j , Colnn.ui V Miller, 143 Kari 
j<in, /1 2d 518 (1937) (ritctj) Th^' issur was disru«.s('d, th(juqh 
Kit oass^'d on l)y th» C,^)uif, m Cfnt'^ JustuJ^ Huqhfs' opmtori -n 
Cf>/*"?J.J" V /Vf///^Y, 307 U S 433, 447 50 (1938) 

- ri tt> wooUi tal"' prprcdonc' ovrr 'h^ d(tion of Congress 'ti 

'fhiMnd to o"fiT\)t Nf'W J' r^cy anci Ohio to rr'anuj tfi'Mr ratifuat-nns 
.f til. foiif r, . ntli aiOMifjownt rti« t Kjht to f ,t d y af t*'r a pr ryidiis 
r( |, ( tioM w 'id ct)'^*ini) fu.'. »'d('nts fstabhsfifd m (.onnf( tion wth 
Pi, r jtifKaticns of thf Ihhtr^'Oth ,H'd F<nl^M'■^th Arnt'iuJrrv its 
,^^'/' (}enrr.)l/y Myct , 7"/?^' Pfoicss of Const>tuti'"i<}l Am*'nd't}rr}'t '> 
f;(H N') 314 /f>di To-Hj , 3rri S'"s (r^lO) 

"'S .^.[, No 92' d( onq , 1 a S- .2 f19/1t 
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Appendix A 



Thii d|)})V'ui,x ii t)ebn](it^d to cdpsuli/e our cOfDments rcgatdiny 
vtxipus pnnLipirs n'ftccUid in S 12^2 dnd tu cross referoncA' p'^ft. 
twnx ports of our rt'[>ort The und^'r I ui ing, K^sertioris (noted by 
brvsok^'ts) dfit'tio.is which appPdr n S 1272 hdV»' been supplied 
hv us n> th.' [.jurpo^f uf iMuvt' .itinCj oui cornrnf'r>ts 



93rd Congress 
1st Session 
S. 1272 



IN THE SENA . OF THE UNITED STATES 
March 19, 1973 

Referred to the Committee on the Judiciary 
Passed the Senate July 9,, 1973 



COMMENTS 



Our \iews to the de>ir 
ability of legislation im 
ptementing the convefi 
tiof method of initiating 
anrHndments appear at 
pages 7 to 9 



A BILL 

To p'ovide procedures for calling constitutional 
conventions for proposing amendments to the 
Constitution of the United Stdtes. on application 
of the legislatures o^ two thirds of the States, 
pursuant to article V of the Constitution 

Be It enacted by the Senate and House of 
Representatives of the United States of America m 
Congress assembled, that this Act may be cited as 
the "Federal Constitutional Convention Procedures 
Act" 



Sec 2 Our vh'WS as to tho 
hmitabilny of a conven 
tion are set forth at pages 
9 to 17 

The phrast "nature of 
the a^neiidment or 
amendments" is unclear 
and differs from the 
phf-aseologv contained i" 
Sections 4, 5. 8. 8, 10 
and 11 Our discuss. on of 
\ht% Item appears at page*; 
18 19, m ar\d 31 
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APPLICATIONS FOR CONSTITUTIONAL CON- 
VENTION 

SEC, 2 The legislature of a State, in making 
applicdtion to the Congress for a constitutional 
convention under article V of the Constitution of 
the United States on and after the enactment of 
this Act, shall ddopt a resolution pursuant to this 
Act stating, in substance, that the legislature 
requests the calling of a convention for the purpose 
of proposing one or more amendments to the 
Constitutiof) of the United States and sy)tjngjhe 
lunare of the r.nieiidnwnt or n/nendments ~toJ)c 
i)rono<;cd 

47 

oooeo 



APPLICATION PROCEDURE 



Sec 3 

ia) For the reasons set 
♦orih at pages 28 to 30 
we believe that a stat*» 
gv,vernor should have no 
pdrt »n the process by 
wh«ch a state legislature 
applies for a convention 
This section ts unclear as 
to whether a state may 
on Its own initiative as 
sign a role to the gover 
nor. The phraseology 
concerning the governor 
also IS different from that 
employed in Section 
12(b) with respect to ra 
tification. AiJJitionaMy, 
the requirement that 
state statutory proce- 
dures "shall" apply to 
applications differs from 
the terminology of Sec 
tion 121b) ^ well as 
raises questions under 
Hi]Wkf' / Smith, No, 1. 
253 US 221 (1920), and 
Usor ✓ G^ifnott, 258 
US 130 (1922) See 
TronihfttJ v Florxhi^ 
393 F Supp b75 (D 
Fla 1973) 

(b) As discussed at pjjes 
20 to 25, the Committee 
believes that limited judi 
cial review «s necessary 
and desirable and has spe 
ciftcally so provided m a 
new proposed Section 
16. The introduction of 
such review requires the 
(teletion of the language 
regarding the binding na 
turc of congressional de 
terminations. The "clear- 
ly erroneous" standard 
suggested m our pro 
posed Section 16 dc 
knowledges the appropri 
ateness of initial congre 
ssional determinations in 
this area but withdraws 
the f'nality cf SwCh dec; 
sions, 
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She 3 '-il >^ the purpose of adopting or 
res^indifiq ^ resu itiOfi f)ursudnt to section ? dr)d 
section 5, the Swi'^' leqisljture s/w// fojfow the rules 
of prcKedure tluU govern the' enactment of a 
stdtute l)Y that levjisLiture, 'but witfiout the need 
for~7pprovci! of the lecjisLUure's ^*ion by the 
(jovernor of the StJte 



fl;) Qi e *icr s conce'niiu] the jclof)t!on of a StJte 
resolution coiinizjbie under thi^ Act shall be 
[cleterminedl 

deternuRdbk^ by tfie Congress of the United States 
dfHl ns ck^OHSions IrKK^of^ s^a^^ be bind^f^g-on all 
others, mciiidinij Sttue ami Fedeial courts 



TRANSMITTAL OF APPLICATIONS 

SEC 4 (a) thirty days after the adoption by 

tiie leqisiiture of a State of a resolution to apply 
f(3r the calling of a constitutional convention, the 
secretary of state of the State, or if there be no 
^>iich officer, the person who is cliarged by the- 
St.jte law wiin such function, shall transmit to the 
Congress of the United States two (opies of the 



(2) l^^cw inasmuch as 
each legislature receives a 
copy of ai) vahd applica- 
tions pursuant to Section 
4(d) [4 (c) in S 12721 , 
preparation of the list 
would be a simple task. 
In doing so, the slate 
would be able to express 
the purpose of its appli 
cation in relation to 
those already received,, 
thereby assisting Con- 
gress in rendering its de 
termination pursuant to 
Section 6 (a) as to wheth- 
er the requisrte number of 
applications have been re 
ceived on "the same sub' 
ject." 



(c) New The adoption of 
judicial review requires 
that courts be able to 
define the accrual of 
grievances with particu 
larity. SJ272 leaves un- 
certain the status of an 
application or rescission 
absent specific congres- 
sional action. Our pro- 
posed new Section 4{c) 
limits the period of un- 
certainty to 60 days If 
Congress does not act 
upon a state transmittal 
within that period, it is 
deemed valid. The period 
for judicial review thus 
begins to run no later 
than 60 days after receipt 
of the application. 

The possibility of a Sen 
ate filibuster blocking re- 
jection of a patently de- 
fective application, thus 
causing the application to 
be deemed valid under 
Section 4lr), is offset by 
the fact that an action 
would he under Section 
16(ti) for declaratory re 
hef Section 4<c) express 
ly notes that such a fail- 
ure to act IS subject to 
review unde' Section 16 
O State legislators as well as 
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application, one addressed to the President of the 
Senate, and one to the Speaker o1 the House of 
Representatives 

(b) Each copy of the application so made by any 

State shall contain- 

(1) the title of the resolution, 

[ {2) to the ex tent practicable a hst of all state 

apphcat lonsln effect o n ttie date of adoption 

whose~"subiect or subje cts ar e su bstantially tfie 

same as t fie subje ct or subjects set forth in the 

a pplication ]\ 

731 

424 the exact text of the resolution signed by the 
presiding officer of each house of the State 
legislature; and 

[4! 

43} The date on which the legislature adopted the 
resolution, and shall be accompanied by a certifi- 
cate of the secretary of state of the State, or such 
other person as is charged by the State law with 
such function, certifying that the application ac- 
curately sets forth the text of the resolution. 

[ (c) Upon receipt, an application shall be deemed 
valid and in compliance with article V of the 
Constitution and this Act,, unless both Houses of 
Congress prior to the expiration of 60 days of 
continous session of Congress following the receipt 
of such application shall by concurrent resolution 
determine the application is invalid, either in whole 
or in part. Failure of Congress to act within the 
specified period is a determination subject to 
review under section 16 of this Act. Such resolu- 
tion shall set forth with particularity the ground or 
grounds for any s"ch determination. The 60 day 
period referred to herein shall be computed in 
accordance with section 1 Kb) (2) of this Act.] 
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members of Congress 
would appear to qualify 
as "aggrieved" parties 
See Coleman v Miller 
307 U.S. 433 (1939). 

Seciion 4(c) thus results 
in an early determination 
of the application's pro 
cev<ural aspects. Only the 
question of the similarity 
of an application's sub- 
ject to the subject of 
other applications is re- 
served for later determi- 
fwtion by Congress. 

(d)Same as present Sec- 
tion 4(c) of S.1272 ex 
cept for the suggested in- 
sertions, which are de- 
signed to reflect the 
introduction of judicial 
review. The requirement 
for transmittal of applica 
tions to state legislatures 
IS iimited to valid apphca 
tions. 



(a) *^or the reasons set 
*orth at pages 31 and 32, 
the Committee agrees 
that some time limitation 
IS necessary and desirable 
but tiikes no position on 
the exact time, except 
believes that four or 
seven years would be rea 
sonable and that a con 
grossional determination 
as to either should be 
accepted. 

The Committee's views as 
\Q the US© of the "same 
subject" test appear at 
p»»ges 18, 19. 30 and 31. 

(b) We believe that it is 
desirable to have a rule 
such as that contained m 
this section permitting 
the withdrawal of an ap 
olication See our discus- 
sion of this point at pages 
O and 33 
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(e} Within ten days after receipt of a copy o. any 
such application, the President of the Senate and 
Speaker of the House of Representatives shall 
report to the House of which he is the presiding 
officer, identifying the State nnaking application, 
the subject of the application, and the nunnber of 
States then having nnade application on such 
subject. (Within the 60-day period provided for in 
Section 4(c), j the President of the Senate and 
Speaker of the House of Representatives shall 
jointly cause copies of such application to be sent 
to the presiding officer of each house of the 
legislaaire of every other State and to each 
Member of the Senate and House of Representa 
ttves of the Congress of the United States, (pro- 
vided, however, that an application declared invalid 
shall not be so transmitted J 

EFFECTIVE PERIOD OF APPLICATION 

SEC 5 (a) An application submitted to the Con 
gress by a State,, unless soorier rescinded by the 
State legislature shall remain effective for seven 
calendar years after the date it is received by the 
Congress, except that whenever within a penod of 
seven calendar years two thirds or more of tlie 
several States have each submitted an application 
calling for a constitutional convention on X^^same 
subject ail such applications shall rema'n in effect 
until the Congress has taken action on a concurrent 
resolution pursuant to section 6, call.ng for a 
constitutional convention 

(b) A State may rescind its applicatior^ calling for a 
constitutional convention by adopting ana tr^ns 
mitting to the Conqress a resolution ot rescission /n 
conformity with the procedure pocified in spc 
tionr3'ancr4,^ except "that no sue h rescission shall 
be effective as to any valid application made for a 
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A* for the requirement constitutional Convention upon any subject after 
7oTZo>^.T'^^^^^^ tl^e date on which two-thirds or more of the State 
comments to Section legislatures have vahd applications pending before 
^^^^ the Congress seeking amendments on the same 

subjects. 

(c) See our compients to QuestioHS Concerning the recission of a State's ap- 
Gection3ib) plication Shall be determined by the Congress of 

the United States afK}MtsfteGiSion5-shEr}^J--bebif)chfi<l 
on- -al^l- ^others -fnokKf*H^-State- an4-FedeFdl"-eour^. 

CALLING OF A CONSTITUTIONAL CONVEN- 
TION 

w.th regard to ' the na- SEC. 6. (a) It Shall be the duty of the Secretary of 
ture of the amendment the Senate and the Clerk of the House of Represen- 
lgT;^Tu?comt^« tatives to maintain a record of all applications 
to Section 2. received by the President of the Senate and 

The concurrent resolu Speaker of the House of Representatives from 
'xZ "^"'atlo' hav7To States for the callmg of a constitutional convention 
deal with such questions upon each subject. Whenever applications made by 
oi "g^t"es''w,r«ke two thirds or more of the States with respect to 
place. the same subject have been received, the Secretary 

The position that the and the Clerk shall so report m writmg to the 
ThTc^hng'pres's'rdi's" Officer to whom those applications were transmit- 
ciJS5ed at pages 25 to 28 ted, and such officer thereupon shall announce on 
the floor of the House of which he is an officer the 
substance of such report. It shall be the duty of 
such House to determine that there are in effect 
valid applications made by two-thirds of the States 
with respect to the same subject. If either House of 
the Congress determine^ upon a consideration of 
any such report or of a concurrent resolution agreed 
to by the other House of the Congress, that there 
are in effect valid applications made by two-thirds 
or more of the States for the calling of a 
constitutional convention upon the same subject, it 
shall be the duty of that House to agree to a 
concurrent resolution calling for the convening of a 
Federal constitutional convention upon that sub- 
ject. Each such co ncurrent resolution s hall (1) 
designate the place and time of meeting of the 
convention, and (2) set forth the na ture o f the 
amendm ent or am endmen ts for the consideration 
of which the convention is called. A copy of each 
such concurrent resolution agreed to by both 
Houses of the Congress shall be transmitted forth- 
with to the Governor and to the presiding officer 
of each house of the legis^atiKe of each State 
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(l>) The convention shaii be convened not iater 
thiin one ye^r after iuioption of the resolution 



DELEGATES 



The Committee believes 
that the princtpte of one 
penon, one vote applies 
and that Section 7(a) vio 
tates that principle The 
Committee « of the view 
that an apportionment 
plan which allotted to 
each state a number of 
delegates equal to its rep 
resentation in the House 
of Representatives should 
be an acceptable compli 
ance with those stan 
dards, This subject is dis 
cussed at pages 34 to 37 

The persons entitled to 
vote for delegates could 
be more clearly stated to 
include all persons en 
tilled to vote for mem 
bers of the House of 
Representativds, The 
manner of r.omint^ting 
persons for delegate e.ec 
tton might, as provided 
by S.1?72, best be left to 
each state 

The question of the ehn' 
bility of members ot 
Congress to be delegates 
IS discussed at page 37 



SEC. 7 (a) A convention called under this Act 
shall be composed of ds nnany delegates from each 
State as it is entitled to Senators and Represenla 
tives in Congress In each State two delegates shall 
be elected at Ir.ige and one delegate shall be elected 
from each congressional district in the manner 
provided by State law. Any vacancy occurring in a 
State delegation shall be filled by appointment ot 
the Governor of each state. 

(b) The secretary of state of each State, or, If there 
be no such officer, the person charged by State law 
to perform such function shall certify to the Vice 
President of the United States the name of each 
delegate elected or appointed by the Go; rnor 
pursuant to this section. 

(c) Delegates shall in all cases, except treason, 
felony,^ and breach of the peace, be privileged from 
arrest during their attendance at a session of the 
convention, and in going to and returning from the 
same and for any speech or det^ale m the con 
vention they shall not be questioned m any 
other place. 

(d) Each delegate shall receive compensation for 
each day of service and shall be compensated for 
traveling and related expenses. Provision shall be 
made therefor in the concurrent resolution calling 
the convention The convention shall fix the com- 
pensation of employees of the convention. 
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CONVENING THE CONVENTION 

SEC 8 (a) The Vice President of the United States 
shdn convene th(^ constitutional convention. He 
shall administer the oath of office of the delegates 
to the convention and shall preside until the 
delegates elect a presidiny of ficer who shall preside 
thereafter Before taking hts seat each delegate shall 
subscribe- to an oath by which ho shall be commit 
ted during the conduct of the convention to refra-n 
from proposing or casting his vote in favor of any 
proposed amendment to the Constitution of the 
United States relating to any subject whidi is not 
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named or described in the concurrent resolution of 
the Congress by which the convention was called. 
U|)on the election of permanent officers of the 
convention, the names of such officers shall be 
transmitted to the President of the Senate and the 
Speaker of the House of Representatives by the 
elected presidir^g officer ot the convention. Further 
proceeding of the convention shall be conducted 
in accordance with such rules, not inconsistent 
with this Aci,, as the convention may adopt 

(b) There is hereby authorized to be appropriated 
such sums as may be necessary for the payment of 
the expenses of the convention. 

(c) The Administrator of General Services shall 
provide such facilities, and the Congress and each 
executive department and agency shall provide 
such information and assistance, as the convention 
may require, upon written request made by the 
elected presiding officer of the convention. 

PROCEDURES OF THE CONVENTION 

SEC. 9. (a) In voting on any question before thf? 
convention, including the proposal of amendments, 
each delegate shall have one vote. 
(h)The convention shall keep a daily verbatim 
record of its proceedings and publish the same. The 
vote of the delegates on any question shall be 
entered on the record. 

(c) The convention shall terminate its proceedings 
withm one year after the date of its first meeting 
unless the period is extended by the Congress by 
concurrent resolution. 

(d) Within thirty days after the termination of the 
proceedings of the convention,^ the presiding offi- 
cer shall transmit to the Arcliivist of the United 
Sicues all records of official proceedings of the 
convention 

PROPOSAL OF AMENDMENTS 

StC 10 (a) Except as provided in subsection (b) 
of this section,, a convention called under this Act 
may propose amendments to the C tytion by a 
vote of two^iinjs ofjhejot^ 
t o the conventio n. 
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The Committer agrees 

with the principle that 

each delegate have one 
vote. 



ia) The Comrmttef he 
tievos that Congress 
should not imposo a vote 
requirement on a convei 
tion It views as un 
wise and of questionable 
validity any attempt to 
tegutate the internal pro 
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cedures of a convention 
it also notes that the vote 
requirement in S.I 27 2 
based on the total nunr^ 
ber of delegates a more 
stringent than that re* 
quired for amendments 
proposed by Congress 
See pages 17 to 20 of this 
report. 

(b) See our comments to 
Section 2 with regard to 
the underlining and our 
comments to Section 
3(b) as for the deletions 



(b) The position that the 
President has no place m 
this process is discussed 
at pages 25 tu 28 



As for the lanyuotji' "rv 
Idtes to or includ»>s a suh 
lect"' in (B) , see our com 
mpnts to Soctjon 2 
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(b) No convention called under this Act may 
propose any amendment o r amendments of a 
nature different from that stat ed in the concurrent 
resolution calling the convention. Questions arising 
under this subsection shall be determined -solely by 
the Congress of United States af>fi-rts-<j€ei5lons 
slia[f--be-bmdmg on all-others, -ineludmg-State-end 
rtideral- courts 

APPROVAL BY THE CONGRESS AND TRANS- 
MITTAL TO THE STATES FOR RATIFICATION 

SEC. 11 (a) The presiding officer of the conven 
tion shall, within thirty days after the termination 
of Its proceedings,, subnift to the Congress the 
exact text of any amendnnent or amendnnehts 
agreed upon by the convention, 
(b) ( 1 ) Whenever a constitutional convention called 
under this Act has tran jtted to the Congress a 
proposed annendment to the Constitution, the 
President of the Senate and the Speaker of the 
House of Representatives, acting jointly, shall 
transmit such annendment to the Adnnmistrator of 
General Services upon the expiration of the first 
period of ninety days of continuous session of the 
Congress following the date of receipt of such 
amendment unless within tliat period both Houses 
ol the Congress have agreed to (a) a concurrent 
resolution directing the earlier transmission of such 
amendment to the Administrator or General Ser 
vices and specifying in accordance with article V of 
the Constitution the manner in which such amend- 
ment shall be ratified, or (B) a concurrent resolu 
tion stating that the Congress disapproves the 
submission of such proposed amendment to the 
States because such proposed amendment relates 
to or includes a subject wh ich di f fers from or w as 
noFl'm^Tudocramong 'f^^_SLJbiects nam ed Q^J^ 
'fdTl>o(rin ~t})e~^no^^^ of the Con 

qre'ss by" which the convention was called,, or 
because the f)rocedu^es followed by the convention 



(b) It IS not clear whether 
this section would accept 
any special timttation 
adopted by a state with 
respect to ratification, 
other than the assent of 
the governor or any other 
body. See our comments 
to Section 3(a). 

The exclusion of the ©ov 
ernor from the procbrs, 
with which we agree, •* 
discussed at pages 28 o 
30, 
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in proposing the amendment were not in substan- 
tial conformity with the provisions of this Act. No 
measure agreed to by the Congress which expresses 
disapproval of any such proposed amendment for 
any other reason, or without a statement of any 
reason, shall relieve the President of the Senate and 
the Speaker of the House of Representatives of the 
obligations imposed upon them by the first sen- 
tence of this paragraph. 

(2) For the purposes of paragraph (1) of this 
subsection, (A)^the continuity of a session of the 
Congress shall be broken only by an adjournment 
of the Congress sine die, and (B) the days on which 
either House is not in session because of an 
adjournment of more than three days to a day 
certain shall be excluded in the computation of the 
period of ninety days. 

(c) Upon receipt of any such proposed amendment 
to the Constitution, the Administrator shall trans- 
mit forthwith to each of the several States a duty 
certified copy thereof, a copy of any concurrent 
resolution agreed to bv both Houses of the 
Congress which prescribes the time withm which 
and the manner ir^ winch such amendment sl^aii be 
ratified, and a copy of this Act, 

RATIFICATION OF PROPOSED AMENDMENTS 

SEC. 12. (a) Any amendment proposed by the 
convention and submitted to the States in accord 
ance with the provisions of this Act shall be valid 
for all intents and purposes as part of the Constitu 
tion of the United States when duly ratified by 
three-fourths of ..^e States in tne iTianner and 
withm the time specified 

(b) Acts ot ratification shall be by convention or 
by State legislative action as the C'^rsgress may 
direct or as sp:.c.if.eu in subsection (c) of this 
section. For the purpose of rotifying proposed 
amendments transmitted to the States pursuant to 
this Act the State legislatures i>hall adopt their own^ 
rules of procecfure. Any~State action ratifying a 
proposed amendment to the Constitution shall be 
valid witliout the asst-nt of the Governor of the 
Stale, 

(c) I - 'M)t as otherwise prescribed by concurff?nt 
resoluii n of tlie Congress, any proposed amend 
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ment tc^ 'he Constitution shdil became vdlid when 
rcUified by the legislatures of three -foLirths of the 
severdl States within seven years from the date of 
the subnnission thereof to the States, ot within 
SI ^: other period of tinne as n^ay be prescribed by 
such f)roposed annendment. 

(d) The secretary of state ot tiie State, or d there be 
no such officer, the person who is charged [)y State 
law with such fun- tion, shall transnvt a certified 
copy of the Siate action ratifying any proposed 
amendment to the Adrriinistrator of Gene- * Ser- 
vice** 

RECISSION OF RATIFICATIONS 

SEC. 13. (a) Any State may rescind its ratification 
of a proposed amendment 'jy the same processes 
by which It ratified the proposed amendment, 
except that no State may rescind when there are 
existing valid ratifications of such amendments by 
three-fourths of the States. 

(b) Any State may ratify a proposed amendment 
even though it previously may have rejected the 
same proposal. 

(c) Questions concerning State ratification or rejec 
tion of e..iendments proposed to the Constitution 
of the United States, shall be determined^ole^y by 
the Congress of the United States and- its fie<3fS4ons 
shall-be-bindmy-on-xili-othefS;-HKluding Stote and 
Fedefai-^oiir-ts-. 

PROCLAMATION OF CONSTITUTIONAL 
AMENDMENTS 

SEC 14. The Administrator of General Services, 
when three fourths of the several States have 
ratified a proposed amendment to the Constitufon 
of the United States,^ shall issue a proclamation 
that the amendment is a part of the Constitution 
of the United States. 

EFFECTIVE DATE OF AMENDMENTS 

SEC, 15 An amencjrnent proposed to le Constitu 
tion of the United States shall be effective fro.o 
tl e date S})ecified ^herein or, if lO date is sf^ecifted. 



(a) (b) As discussed at 
pages 37 and 38. tth Com 
mittee agrees with the 
principle permitting a 
state to rescind a ratifica 
tjon or rfc..-ction vote 



(c) See our comments to 
Section 3(b) 




thpfi on the ()c)t•^ on whdch the 'jst Stdte necessary 
to constitiilu three fourths c^i the Spates of the 
UfiittH) Sttitos Ob provicied for in article V, fuis 
latified tiie s^imo 



JUDICIAL REVIEW 



,vf w The purpose of our 
proposed Section 16 to 
provide limited judicial 
review of controversies 
.ir.iing under S. 1272 The 
procedural framework o^ 
the bill sets I'orth clear 
standards for adjudica 
tion of many of the po 
tent>al controversies, and 
to this extent tudicial in 
terpretation of the act 
does not differ from the 
normal role of the courts. 
Moreover, determinations 
such the similarity of 
applications or the con 
formjty of proposed 
amendments to the scope 
of the convention call are 
no more difficult than, 
say, interpretation of the 
general lan_ sage of the 
antitrust la»/vs or the se- 
curities acts Tt>e fact 
that these questions oc 
cur in a constitutional 
context does not dimin- 
ish the skill of the Bench 
fo interpret and develop 
the law in light of the 
factum! SitiMtions of 
given controversy 

Selection of a three ludyo 
district court as the iiu 
tial forum for controver 
sies acknowledges tnat 
many controversies rrwy 
be essentially state que< 
tions. For example, Cor» 
gress might reject an ap 
plication because of a de 
feet m the composition 
of the state legislature 
Cf , Pt'tuskc/ V Rjmp 
tiu), 307 F Supp 231, 
235 (D. Utah 1969) 
jffd, 431 F 2cJ 378 
(10th Cir 1970), Mv? 
(Unird 401 US 913 In 
this instance, it seems 
preferable to provide thdt 
the district court, 
srhoolr^d in state matters 
make the initial ruviow 
Appeal from three judqe 
courts would he m the 
United States Suprer,e 
Court 




[SEC 16 (j) DeterfTiifUitior^s and findings made by 
Conuresb f)ufsujnt to the Act shal! be binding and 
final unless clearly erroneous Any person ag- 
grieved by any such determination or finding or by 
any failure of Congress to make a deternnination or 
finding withui the f)eriods provided in this Act may 
bring an action in a district court of the United 
Stages in accordance with 28 U.S.C. S 1331 and 28 
U.SC. ^; 2201 without regard to the amount in 
controversy. The action may be brought against 
the Secretary of the Senate and the Clerk of the 
House of Representatives or, where appropriate, 
the Administrator of General Services, and such 
other parties as may be necessary to afford the 
relief sought Trie district courts of the United 
States shall have exch'sive jurisdiction of any 
proceedings instituted rsuant to this Act, and 
such proceedings shall L leard and determined by 
three judges in accordance with 28 U S.C § 2284. 
Any a[)f)eal sha I be to the Supreme Court ! 
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/V.vv Th.s subs.K:t.on I (b) Ev^Ky cJoini ciriSlfUJ UlKi.M this Act sh.iil bo 

would «tdbiish a short [),,(red umU^ss suit ib filed tl)eroo{i wilHin ^ixty aays 

ttmitdtion period. S»fK:« u >i Mr>> (,rc< ,r c,oL ! 

the mt,oduct,on ot )ud, .iftei M.K.h cUiim llfbl ar.StS , 

cial review should not be 
allowed to delay the 
amending process un 
duly, any cta»m must be 
raised promptly The hm 
itations period combined 
with expedited judicial 
procedures is designed to 
result in ear / presents 
lion and resolution of 
any dispute 
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Appendix B 



Article V Applications Submitted Since 1789 

PART ONE A Tabulation of Applications 
by States and Subjects 

By B.irhcirj Pf.iCjer jfu] Gf^'cjory Mihnrn*' 



Tni^^ tjbki IS offert'Cj ds a C(j[n()rt'hensive compila 
lK)fi of Article V af)pl!Cjlions caiegori/ed by state 
jfici by a[)[)lication content, The table maximizes 
tht^ number of dpf)licationb, te, whenever any 
source recocjnizes un a[)[3hcation, it has been 
included ^\^ this table For this reason U must be 
em()hasized that the totals are vdlu jLjc- only as an 
overview and not for the purpose of determining 
whether two-thirds of the st^nos have a[)plied for a 
convention on any given category 
Allowing for slight semantic differences among the 
dUti)orities consulted the catiHjories used are, for 
the most f)art, generally acce[)ted Any readily 
discernible differences are SfU forth in the notes 
below A more serioi.'s proi)leiM thp sometimes 
siioffj dis[)arity among the sources consulted witl^ 
'-egard to what should be recognized as an applica- 
tion Rather than attempt to make definitive 
judginents as to wliat a[)[)licdtions should be 
tieated as si'ch, we have set out in tlie notes below 
Hi^^ genfjr.j / recognized a[){)lir Uions foliowed by 
tf)e .lopiirations recognized by particular sources. 

A tot^i! of SIX sf)iirces werf* selected for consulta 
tion in th^' prepjrdtion of tf^.is tdbl»^ Tfiey cue 



Ptdgt^r IS a student dt New York Law 
S(.hf)ol jnd Gre(j)ry Miln)oe a student at Tord- 
\\<\m Law hool. We are deei)iy grateful to them 
f<;r theif tir^ie and efforts in preparing these 
(i()LUfr(Mits foi our Comfiiittee cind are pleased to 
h,iV(^ th(Mii accompany our report We believe 
Uiey [)n»sent un excellent overview of the tyf)es 
of dp()licdtions which have been submitted to 
C;')n(|r"ss since the ddoption of I Constitutior^i. 
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T O I Ai S BY 

s I A n 
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{t of.tfmu {* from p<jf)t^ h^) 



Bijckwdlter , "Constmjtiondl Conventions and State 
LfHjisicitors," 20 J Put) L. 543 (1971) [hereinafter 
citL'd ds Btnh\\\fltor\ , Grahcifii,, "The Roie of the; 
States in Prof)OSin(j Constitutional Amendments," 
49 ABAJ 1175 (1963) [hereinafter cited as 
Graham] , E Hutton, State Afif^hcations to Congress 
CdMinc) for Conventions to Propose Constitutional 
Amendments (January 1963 to June 8, 1973), 
June 12, 1973 (Library of Congress, Congressional 
Research Service, American Law Division Paper) 
[hereinafter cited as Library of Congress Study]: 
Haanngs on 6, 2307 Before the Subcomm on 
Separation of Powers of the Senate Comm, on the 
Judiciary, 90th Cong,. 1st Sess. 115 18 (1967) 
[hereinafter cite^i as 1967 Hearings] Tydings, Fed- 
eral Constitutional Convention, S Doc. No, 78, 
71st Cong, 2d Sess, (1930) [hereinafter cited as 
1930 SDocA. and W. Pullen,^ "The Application 
Clause of the Antending Provision of the Constitu 
tion," 1951 (unf)ublished dissertation in Univ. of 
North Carolina Library) [hereinafter cited as 
Pullen] 

It should be noted that certain o^ the studies 
consider only limited time periods and,, therefore, 
were consulted only for the time periods indicated 
Buckwalter (17881971); Graham (17881963); 
Library of Congress Study (1963 73);, 1967 Hear- 
ings (1963 37), 75.70 5 Doc ( 1 788 1 91 1 ), PuHen 
(1788 1951). 

General Buckwaltof , Pullen, 1930S. Dor and Graham were 

(onsuited All sources cite 1832, Mo 1907, 

NY 1789, '^ex 1899, Ga. 1 788. Wis 1929 
BurkwaltPf^ Pull'^n i)nc\ Gral 'in uie HI 1861, Ind 
18G1, Ky 1861, Ohio ^-'B1, VVash 1901, Wis 
191 

Bu(kwaltef atul Graham ( 'te Vd 1801 

/^/y/V/; ct-s Ky 1863, N J 1861,^ 0 1866, Ore 
1864, S C 183? 

Bii(^ i\altrr )pf)cjfently { cU^^^jon/ed 15 ap[)lications 
'(^j'nfHjl" applirutions, whicii l^e cHso included 
in Ins "Direct Election cA Senators" caleqory They 
irr Colo 1901, HI 1903, Iowa 1907, 1909; Kdn 
1901, 1905, 1907, la 1907, Mont 1911, Nel) 
1907, Nev 1907. NC 1907, OkIa 1908. Or(? 
190). Wash 190"^^ 
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Direct 
Election of 
Senators 



Piillen, Graham. 1930 S Doc. and Buck.-.altei 
wero consulted All sources cite Ark 1901,, 1903,, 
Cal 1903 1911,, Colo 1901, Idftho 1903, III. 
1903, 1907, 1909, Ind. 1907;, Idaho 1901'.; Iowa 
1904', 1909, Kdn 1907,, Ky 1902; La. 1907; Me. 
1911 Mich 1901, Minn. 1901; Mo. 1901,, 1905,, 
Mont' 1901 1905, 1907, 1911; Neb. 1893, 1901, 
1903, 1907, Nev. 1901, 1903,, 1907, N.J. 1907, 
NC 1901, 1907, Ore. 1901, 1903, 1909; Pa. 
1901, S.D 1901, 1907, 1909; Tenn. 1901, 1905, 
Tex 1901; Utah 1903, Wash 1903; Wis 1903, 
1907. 

Pullon, Giahoiv and Bt/ckwaltt-r cite' Ark. 1911; 
Iowa 1907; Minn. 1911,, Mo 1903, Mont 1903; 
Nev 1905, N.D 1903, Ohio 1308, 191 1 ; Okla. 
1908 [1930S. Doc. dated this application 1909]; 
Tenn 1903, Tex 1911. 

Giaham, Buckwalter and 1930 S Doc cite Kan 
1901,.Wyo 1895. 

Graham and Buckwalter cite Kan 1905, 1909„ 
Mont. 1908, Wis 1908; Ore 1907. 

Pullon. Graham and 1930 S. Doc cite [as second 
aimlicationsj Ore. 1901, 1903. 

1930 S Doc Cites [second ap[)lir .s] Iowa 
1904. 

Pollen aies: [second applications) Cal. 1911;Tenn. 
1901, Nev. 1901, Iowa 1911; Ore. 1909. 

'Giaham, Pollen and 1930 S. Doc note that this 
application (proposed trie direct election of the 
President and Vice President as well as Senators. 



Ant- 
Polygamy 




Piillen, Graham., Buckwalter and 1930S. Doc. were 
consulted Al! sources cite Del. 1907, III 1913; 
Mich. 1913, Mont 1911, Neb. 1911; N.Y. 1906, 
Ohio 1911; S.D. 1909; Tenn 1911, Vt. 1912; 
Wash 1909, Wis 1913. 

Pollen, Graham, <ind Buckwalter cite' Cal. 1909;, 
Conn 1915, Iowa 1906;, La. 1916, Me, 1907; Md. 
1908 1914; Minn. 1909, N H. 191 1; Okla. 191 1; 
Ore 1913, Pa. 1907, 1913, S.C. 1915, Tex 1911. 
W. Va 1907. 

Graham and Buckwalter cite ND 1907; Wash. 
1910. 
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Repeal of Pullen, Buckwafter and Graham were consulted. 

Prohibition All sources cite: Mass. 1931, Nev 19^^5, NJ. 1932; 

N Y 1931;W!S. 1931. 



Limitation of 
Federal Tax- 
ing Power and 
Repeal of 16th 
Amendment 



World 

Federal 

Government 



Graham and Buck waiter were consulted ^ Ali 
sources cite. Ala. 1943^ Ark. 1943', Del. 1943; 
Fid 1951, Ga 1952<^^)\ III. 1943'; Ind. 1943, 
19^j7, Iowa 1941' 1951, Kan 1951, Ky. 1944^^ 
La, 1950'; Me 1941, 195l\ Mass 1941', Mich 
1941, 1949, Miss. 1940; Neb. 1949'; N.H. 1943, 
1951; NJ. 1944'; \' M. 1951; Nev 1960<3); Okla. 
1955, Pa. 1943; R I. 1940^ Utah 1951; Va. 
1952^^>*, Wis. 1943', Wyo 1939; S.C. 1962^^). 

^Packard,. "Constitutional Law,, The States and the 
Amending Process," 45 A. B.A.J. 161 (1959), 
limiting his discussion to this subject, lists applica- 
tions (undated) from: Idaho, Mont., S.D. and 
Tenn., none of which are cited by any other source. 

Graham cites* Colo. 1963; La. 1960^^\^Md. 1939, 
Tex 196l'^*; Wyo. 1959^^'. 

Repeal of 16th Amendment. 

'Graham cites these as Repeal applications while 
Buckwalter merely cites them as tax limitation 
applications 

r ~ Rescinded 

Pullen, Graham, and Buckwalter were consulted 
All sources cite" Cal 1949', Conn. 1949, Fla. 
1949, Me. 1949,, N.J. 1949*; N C. 1949* 

Graham and Buckwalter cite F la 1 943, 1 945 

* Rescinded 



Limit 

Presidential 
Tenure 



Pullen, Graham, and Buck^^ . / were c^^-sulted. 
All sourcescite. ill. 1943, lowcj. 1943;M, i 1943,. 
Mont 1947;Wis 1943 



Treaty 
Making 
of the 
President 

Revision of 
Article V 
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Pullen,^ Graham,^ and Buckwalter were consulted. 
All sources cite" Fla. 1945. 

Buckwalter and Graham cite Ga. 1952, Ind. 1957. 

Buckwalter,, Graham, and Library of Congress 
Study * consulted. Ali sources cite Ark 

1963, Fla 1963; Idaho 1963, III 1963,^ Kan. 
1963^ Mo 1963, Okla. 1963, S.C. 1963; S.D. 
1963, Tex. 1963;Wvo 1963. 
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Buckwalter and Graham cite; Idaho 1957, ML 
1953; Ind. 1957, Mich. 1956, S.D. 1953, 1955; 
Tex. 1955. 

*The Graham study continued through 1963, 
while the Library of Congress Study began m 1963. 

r Rescinded 

Buckwalter and Library of Congress Study cite. 
Va. 1965. 

Give States Buckwalter, Graham and Library of Congress 

Exclusive Study were consulted. 

Jurisdiction Buckwalter and Graham cite: Ga. 1955, 1959. 

Oyer Public Buckwalter and Library of Congress Study cite: 

Ga. 1965; La. 1965; Miss. 1965, 

Graham ewes: Va. I960' 

*The Graham study continued through 1963, 
while the Library of Congress Study began in 
1963. 

Supreme Graham was the only source consulted 

Court Graham cites. Ark 1961, Fla. l957,Ga, 1961; La. 

Decisions 1960. 

Apportion' Buckwalter, 1967 Hearings, and Library of Con- 

ment gress Study were consulted. All sources cite: Ala. 

1965 Ariz, 1965, Ark. 1963, 1965, Colo, 1965, 
Fla 1965; Idaho 1963, 1965; III, 1967; Ind. 1967,^ 
Kan. 1963^ 1965^ Ky 1965; Md. 1965; Minn. 
1965- Miss 1965; Mo. 1963, 1965; Mont, 1963, 
1965, Neb. 1965; Nev. 1963, 1967; N H 1965 
N.M, 1966, N.C 1965; N.D. 1967; Okta, 1965, 
S.C. 1965;' S.D. 1965; Tenn, 1966, Tex. 1963, 
1965, Utah 1965; Va. 1964, 1965; Wash. 1963; 
Wyo 1963, 

Buckwalter and Library of Congress Study cite: 
Ala. 1966, Colo. 1967, loVva 1969, 1!' 1965; N,D. 
I96u. 

Buckwalter and 1967 Hearings cite Ga. 1965. La. 
1965, S C 1963. 

Library of Congress Study c)nd 1967 Heatings cite* 
S.D. 1963. 

Buckwalter cWiis Ind. 1957 

Library of Congress Study nt"'^ Ai :,Kd 1965,, Cdl. 
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1965. Nev. 1965; Okia 1963, R I 
1963 

r Rescinded 



1965, Utah 



Court of 
the Union 



Prayer in 
Schools 



Redistribu- 
tion of 
Presidential 
Electors 



Presidential 

Disability 

and 
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Graham,, Library of Congress Study, and Buck- 
waiter were consulted All sources cite. Ala. 1963, 
Ark. 1963, Fla 1963. 

Graham and Buckwalter cite' SC. 1963, Wyo. 
1963 

Buckwalter and Library of Congress Study were 
consulted. All sources cite: Mass. 1964. 
Lbrary of Congress Study cites' Ariz. 1972; Md. 
1966, N D. 1963. 

Buckwalter,, Graham,, and Library of Congress 
Study were consulted All sources cite. Ark. 1963; 
Kan. 1963^Mont 1963; Utah 1963; Wis. 1963, 

Buckwalter and Library of Congress Study cite: 
Neb 1965, Okla. 1965. 
Buckwalter and Graham cite. Tex 1 963. 
Buckwalter cites. III. 1967 

While Buckwalter cites Colo 1965 and S.D. 1965, 
Graham cites those applications as Colo. 1963 and 
S.D. 1963. 
r ^ Rescinded 

Library of Congress Study was the only source 
consulted. The study cites: Colo. 1965, Neb. 1965, 
Va 1965. 

Buckwalter and Ltbrary of Congress Study were 
consulted. All sources cite: Ala. 1967, Fla. 1969; 
ill. 1965. Ohio 1965,Jex. 1967. 

Buckwalter ches. N H. 1959. 

Library of Congress Study cites Del 1971; Fla. 
1971, Ga. 1967; Iowa 1972; La. 1970*, 1971,^ 
Md5s.'l971, NJ. 1970, N.D. 1971, Ore. 1971; S.D. 
1971;Ohio'l97l, W. Va. 1971. 

Received by the Committee from the Attorney 
Generals of the respective states. Me. 1971;, R.L 
1971. 

•The La. 1970 application was approved by its 
House of Representatives only 
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Freedom 
of Choice 
m Selec- 
tion of 
Schools 

Prohibit 
Taxation of 
State or 
Municipal 
Bonds 

Miscellane- 
ous 




Librdry of Congress Study was the only source 
consulted The study cites Ld. 1 970, Mich '•971;, 
Miss 1970, 1973, Nev 1973; Okla. 1973, Tex. 
1973 



Library of Congress Study was the only source 
consulted The study cites Hawdii 1 970; La. 1 970, 
Tenn 1970. Va. 1970. 



Aiabdma 

/gJJ-NuHification- 1930S. Doc. andCraham. 
Because the resolution of the Alabama Legislature 
was worded "This assembly . . , recommends to the 
Congress . .'" Fallen views it as merely a recom- 
mendation rather than a formal application. 

/957 -Selection of Federal Judges: Graham. 

7553- Federal Pre-emption: Graham. 

Arkansas 

/559-Examination of 14th Amendment Ratifica- 
tion. Buckwalter and Graham 

California 

W35-Federa\ Regulation of Wages and Hours. 
Buckwalter and Graham. 

1935-JaxaUon of Federal and State Securities. 
Buckwalter, Graham, and Pullen. 
7952-DistribLition of Proceeds of Federal Taxrs 
on Gasoline: Buckwalter and Graham. 

Colorado 

756J-Direct Electicn of Piesident and Vice Presi- 
dent: Library of Congress Study. 

Connecticut 

1958-Siate Tax on Income of Nonresidents: 

Graham 

Florida 

;972- Reprice the Vice President as Head of the 
Senate Library of Congress Study. 

Idaho 

7i?2/-Taxation of Federal and State Securities* 

Buckwaltei, Graham, and Fallen. 

/563"Federal Debt Limit Buckwalter, Graham, 

and L ibrary of Congress Study 

Illinois 

jgii r^reventfon and Suf)pression of MDnopolies 
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;i?67~Bdlancin(] the Budget Buckwalter and 
Gmhani, 

LoLusiaoa 

;920-Popular Ratification of Amendments Buck- 
waiter ,^ Graham, ^ and Pullefi 

/970-Sedition and Crimmal Anarchy Library of 
Congress Study, 

Massachusetts 

;954-Pens!ons to Persons Over 65, Buckwalter 
and Library of Congress Study 
W6'/-B\b\e Readmg in Pubhc Schools Library of 
Congress Study Buckwalter cites this apphcation 
as 1964. 

;£?7J-Public Funds for Secular Education Library 
of Congress Study. 

Mississippi 

/955-Control Comnnunist Party in U S.: Buck- 
waiter and Library of Congress Study, 
797J-Prayer in Public Buildings. Library of Con- 
gress Study. 

Missouri 

/9/ J-Constitutionality of State Enactments: 

Buckwalter,^ Graham,, and Pu/len, 

Montana 

1963-D\rec{ Election of President and Vice Presi 
dent: Library of Congress Study. 

New Jersey 

Residence of Mennbers of Congress Library 
of Congress Study. 

New York 

1965- Equal Rights for Wonnen' Library of Con- 
gress Study, 

;972 Public Funds for Secular Education. Library 
of Congress Study, 

Ore}gon 

-Townscnd Plcin Buckwalter, Graham, and 

Pullcti 

Pennsylvania 

1943- Prohibition of Conditions in Grants - in- 
Aid Buckwalter, Grahan),, and Pullen 

Rhode Is/and 

1790 Revision of Constitution. Graham 

ouoei 
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Tennessee 

1972 Prohibit Interference witfi NuKjhborhooa 
Schools Library of Congress Study 

Texas 

/545-Tidelands Problem Buckw<)lier, Grahmn, 
and Pullen 

1957-0\\ and Mineral Rights Grahoni 
;557"Preservation of States' Rights Graham 

Virginia 

757J-Prohibiting Deficit Spending. Libfjry of 

Congress Study 

Wisconsin 

757J-Right to Life Received by the Connmittee 
from the Attorney General of the state 

Wyoming 

7557--Balancing of Budget. Buckwalter 



PART TWO: A History of Applications 

by Barbara Prager 

Article V of the Constitution pi oy ides that "JhQ' 
Congress on the Application of tha Leqislatures of 
two-thirds of the Several States shall call a Conven 
tion for proposing Amendments . . /" Since 1788, 
despite a total of more than 300 applications from 
every state in the Union, there has never been a 
convention convened by this process. The purpose 
of this paper is to analyze the unsuccessful 
attempts made to amend the Constitution by this 
procedure When applicable, the followmg factors 
will oe discussed: description of the f)roblem, 
reasons for the use of the application process, 
nature of the requests, reasoning of the states 
declinmcj to make application to Congress, and the 
resolution of tfie problem. 

The first groun of ci|:t)lications was provoked by 
dissatisfaction with the scope of the Constitution. 
The Anti-Federahsts felt that the Constitution had 
not [)rovided for certain basic rights of mankind. 
During the ratification of the Constitution, the 
Virginia and New York legislatures submitt^^H 
separate resolutions to Congress applying for a 
conventior^ The text of the Virginia resolution 
road !n f)art' 
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That a tonvrfitiip 'rnniMiuitt i y (. < 'hjI 
p(.U\t'r \[) tJM' their ( , imsm ,eM .i^oi - tri» S'< t . cf- 

^t1t^ ( onstitutinn thjt h.wr |)"f n .u<]<)' sf'ii >: 
{onyrntions ^I'^n stnuif t«i ii sri jiui « )uf k/.-'J 
posterity tht^(jfrjl ,'{K1 Ljnjiu^;id()lt' n.j^it^ut (pjukkhI 

Madison and Jefferson o[">posed the idej of j 
second conv-jntion Mjciisoti exf)resssed tlie vk^v 
that a second con/o^ 'ion vouid sucjqost j lack of 
confidence in th . Cth^»rs believed that pro 
[K)Sing amendments to tfie Constitution migh^ 
better be accom[)l shed by Congress These sent, 
ments found support m the state leg' >idtures. 
Pennsylvania and Massachusetts explicitly re 
jected tiie :dea of a second convention, and ^ne 
remaining states took no final action in making 
a()plication to Congress ' 

The underlying issue was resolved m 1 789 wh(M^ 
Congress p^ooo^pd the Bill of Riqnts 

South Carolina Vv/as in severe economic difficulty ifi 
tiie eigntP'^n-twenties Believing that this [problem 
was a result of the high protective tariff levied by 
the federal government, the state develo[)ed the 
nullification theory, le, that a sovereign state 
could declare an act o^ Congress null and void. 
Jamej? Hamilton, Jr. advocated a convention of 
states to resolve this conflict and recommerded to 
the South Carolina legislature ihat they apply to 
Congress for such a converUion. South Carolina's 
[)etjtion and a simi'ar a[)piication from Georgia 
took the form of resolutions that Congress call a 
convention for the purpose of resolving questions 
of disputed power ^ Alabama recommended t(-^ 
her co-states and to Congress that a convention be 
called to resolve [ho nullificat.on ^ >blem and to 
make "such other amendments an,u alterations in 
the ConstitutUMi as time <infl (}xpprienc(^ have 
Oiscovereo to ue necebsaty 

No other state petitioned for Minvention The 
[)ro[iiem was consfde'-'^d arnj the uj* a of a rf)nv(»n 
tion lejefted in eicjlu statics ^ 'Jpotjsition to t ,v 
Soutf) Carolina [)r(j[)i)S<i{ wjs manifold Sor7ie oh 
jecting to the ter mi[^olo(]v cjf tfii [)roposal, mjin 
tamed that an dfticlo V convention must \)v \ 
convention of the p(M)f)le's dele(j<it<-s, jnd not d 
{^)nv<}ntion nf th»? states' ff^preser^ttitives Ottiers, 
disagreeing with South Carolina's st^^ement tiint 
tfie convention would li.ivt' tiie pc/Wer to determine 
tli^' ConstitutiofUil issue, .iSMMtf'd tl^<)t tfie convrn 



tion wjs Itmited to pro|}OSirK] jmendmenls Still 
others tpdred the potentujliy dibastrous effects of 
1 ( onv^'nt'oi) or considced tiie ail! of j convention 
inipuhtic, iiiexf)edient, unnecesscjry, or jn j[)pallinr) 

Tnr sMtes t\\\*> dec'ined to ap[)ly to Conciress 
durinq thtb ptMit)d jpparentiy were not reaching the 
merits of tl^e issue Rather, tney rejected the idea 
of a convention on two mam grounds 0) tnat 
SoLth Carolina hoped to invest the convention 
with arbitration power not provided for by the 
Constitution, and (2) that such a body would not 
\)^ subject to sufficjent contrc' and might therefore 
'jpset the existing governmental structure, 
riie devisive issue of slavery was the next issue to 
orovoke state applications. In ^860 the secession 
of the lower southern states seemed probable 
Seeking to effect a reconciliation, President 
Buchanan pro[)Osed .iiat an explanatory amend- 
[nent to the Constitution be initiated either by 
Congress or by the ap[)hcation p-'ocedure. In 
supfK)rt of this suggestion several Congressmen 
inirodu^:ed resolutions in Congress to encourage 
the legislatures of ihe states to make applications 
for the call of a convention. This re[)resented the 
first cittemf)t i)y Congress to stimulate the applica- 
tion f)rocess The [)rocess received further support 
from newly elected Pres-dent Lincoln who m his 
M^augurai address stated 

r.rjf,^ct>Ts to unqinat^' With thr pr.^'l" tt U' mM-' Iv^s, 
.(j ,,f pcrniitrmq ttiMO tu Ijk^^ or r'\t^f f 

S,r ThH piifPOM , <i'ul whi( h frt"3^ » iu)t \)v urnr iv'ly bMi h 

i'}" st.it^'S, iu)vvever, weie lei^s 'M-.thusiastic During 
t ^r »-iiifp CivilVVar period, oniy ''.^'ven states took 
.iffiffojiivr uction The d[)[)h( .nions (ended to l)e 
\)^n,\a in sc/)[>^\ requesting a conwonpofi to profiose 
iMiMfulments in the Constitution Sev^'rai resolu 
tions we e meioly recommendations that Congress 
(,,!! J rofivrniion, wh,h> ')niers favoftnl j ( ofwen 
tioft oniy as a !<ist rrsort and [iriMfr r ed to rely on 
(-^ofu^fMs, to oro{)ose any cimendmiMUs Mcju/ r^so 
iutions w^^rt^ tahl^'d m the st Jte h'Cj'siatur^'s were 
r(.f(»rf''d to a comniitrep wnicii fcJil^'d to report 
th"[n.hj(i' to thp lr(jisLitur»] Tii. st<ite of Iowa 
oos^'r'V'd \hM since elev^^o states vv'fe f,i 0[)en 
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f t't)i'i!i(jii j{)<ii(ist f'U) Untnn, no jfnrnvi'nf^rit Louki 
\)r Mttf!"{i Without tiv X >t*'s of .it \r,M two rel}.'! 

Proceduui! [jro[)h'nib f)!ciyf'(i d ldr(]L^ fole in tfie 
^tjtes' felt ure to n)<]Kv successfui use of the 
.^o[)!!Cj{ion [^rocnss dunnq i\w Civil Wjr period 
Given tin ff^f^^'ttc pdie o>t the tniies, tfie states 
fdiled eiUie' to <Kt in strict ronf(-'nitv Witfi jrticie 
V or fo d\H\{ tfUMr ener(ji(is to the completion of 
the .rocess 

Since tiie turn jf trie tv^'cntieth century, \ho 
jt)f)hcdtion fjroct^ss hjs i.eofi used r)rir?\jrily to 
i ncourj(}e Con()rrss to propose sf)(^ctft^^ jfiK^ui 

In the eitjhtefMi nineties [)Ubhc s' ntinient grew for 
jn jipendf^ient prnvuliofj for tlie- direct election of 
U,S Senators On < .erji occ>'3ions from 1893 to 
1902, tiie l-iouse [)jssed resolutions f)rof)osin() sucfi 
jn dn^Muiment W'hirh never cjme to cj vole in the 
Sf'Ocjtf^ 

i * 1906, fvoti^jtf^^^ hy thp 'n,rTi(jn oV Co.nuress, .J 
eofifer en(.e' of twelve stdtfs ^^^'t .cind decided to 
ipiticite 0 Cdmf).iKjn to ur(]e j[)p!K.<itions on the 
(iirtH.t tHertion issue from the recjuisitc numiM^r ot 
states Tfiirty stjtfs jdontt'd ^ixty nine df)f)!iCcnions 
for tf)e Cdii of ,i Tfiovention durmrj ttie [)erfod Uom 
1901 to^ 1911 ' OppositKjn Ccjr^ie primrjriiy from 
[w^ soiirccs (!' thr)y> \n\)o o[)iPcted to W)^- 
sut)stjn(.f^ of the jf^iend nin^, md (2) tln^se wlu) 
Uwu'd tiie pot^^riiKil power of such .».onvention 
The Ijtt^n i)r(ujp rxpress(ui U\v view thd^ j 
Movfotion would op^^n t. e door to reeommi'nd.. 
tioiis for .iMirruiments on d WK^f VcUiery of ,(h 
tuMiil interests Tln^ issue wjs ri^soiveri in 1912 
(v)ni]0'>'-. orooosrMi the s»'V''nt^'rritii jmend 

I Jt ,\ , ifiniiitr'd iniM in^' U^^' ) ! '^n 1890 tr^'' 
( , .fhjifiOM hit t^^'r ( oo-,tituth)f> io( iudi'd un ir 
r.w')(jhh' pr')r)ihition (-f [M)iy(j.inious nijrn. 
I it^r w^-'M n [.iMiiqht ^o iiuhlh ,Jtt{'ntiHr-, thjt 
ti',» St itt' WMs not '-nfon ioi] this provisioo, <jn 
ifitt ;M)iy(],wTVy' imi'ndnv'nt to Constitution 
/.f'M't WMuUj <|ive the Unitt^d '.t<itrs juo^ iuJion of 
ni itt^'f Wri, porposcd IS .i possihle solutior> 
f { , v^>w,.f j.T.f'fHjfTiMU ."/.is ' ipi 50s>'d on s(^VfM mI 

i|SM.;fvjs O iMj. rfcrt wit*' t'u' ,( j^y^'t f *!<]n t y 
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thf^ stciles, the SLil)joct wjv. of siifficient 

i!n[H)rtdfice lo i^^ent J constitutionji arTiendment, 
jruJ tiie pr()i)leni was SLJSce[)tit)le of resolution by 
other mp.ins Tiie state loqisiatures, fiowever, did 
fu)t ciismiss the Droblem as duickiy js Congress did 
Froni 1906 to 1916, twenty six states made almost 
icienlicji j})|)hcat}uns 'tMiuestifiq j convention lo 
i)ro[)ose an dmendnient [)rohibiting pulycjamous 
niciiriafjes But dfler this surqe of a()[)!'CcUions, 
pi^iyrjamy ceased to be -m issue 
A movement for the repeal of !)rohibition began in 
the nineteen twenties Elev^en stales considered a[) 
piicatK.ns to Conqiess for n C(>nsiitutionc5l conven 
tion F'vr- .Kiooted rosolutfoos for a limited con 
vennon to [}rof)ose the specific amendment 
Congress fesf)onded to ti.e pressure \j f {)ro{)CSing 
me tw^HV^y ffst amendment 

Fede'-ji t.jxes wer^^ (jf-eatiy id'.mjsed (Jiinnfj th' 
,,'id nifu-tefin thirties 1'^'^' Anifficii Taxpayers /\s 
<!Kiat'un fj'leci 'n its ctfo^s t^) exert f)r^^ssure on 
(:.>fi(jo'ss for .in .rnefKimt'nt in limit tiie fedefai 
t.^xing pow^'f The grfvju beqjn a ouiet 

(.,rnpjiqn U) di)[;!v pressurn hy '^^^ oMJk; applica 
\inu prMf:P(kjfe of .^rticie V Bv 1945 seventeen 
st )tes fiui subfOitterl r.- . Juumms for the c.ill of a 
. uhVi'ntion " Thr fncwt-TUMit ' jst rr^omefn'yn [)ut 
,s r^^viveci -'gam -U ISm^ end of tho decade 
Rpof*-.efv,jtive Wrujnl P ^ir' from Texjs .ittacked 
thp idvof.ites of th*' arii'^ndment, ridimmy thjt 
r'vMT [Hjfp )Sf^ vvas to mal^e tnr nrh ru.her anrl the 
.,,.Mr r)onr-r M- idvised tin^ st it^*'; to r^'snnd their 
,;,n',( ,<r.ons 1963. t'w-r^' wH^^ n.nins thjt 

tr^irty t,/jt s: ;tes rind" ' 1 1( t lO n^ lo Cof^ 

()f.-,s ^^i!Js p^f'^fr 1 the r < .pM 'p i pMn.i' r^'O Jire^mer its 

f .r ,i ' Mo,.wit!or) DopMMr^p . thp ifni'rujnippt 

,H).:it.'H To (i.'f i< ipfu if's i^^""^ cKiirps twelve 
u... ' ^\ -Mdf'd ^''^'1' ippliCMtions/ som^' 

r, ,,!.it! )l'S M ifj not i f'( ;i ,T^'d <i f ( MiV^ OoH , tUJt 

rr.iy K '\ .!^^-(! Cofutrrss J- pp;ppse the jpippd 

... Ml PV fppli' .jtiPff . /P'"' f • oTh*- fUJrpoSrv,^ 
i rn,> . .i'tilt y of r.-SMiM^ .fv. p,>sV'd i.U"-'- o' 
t;^f.f>:^ ,P PS p WLi% ^!'0'; ipl^' 

VP, r) ' <f>^ ijM [) f^M.,.^ ..-It - r, rU'i U-(\ t , T.Mfd 

•mm-, rp» [M^li^f n. it th" P'f,P'^' (d th^' n'h' ' of 
Pm Mp..p,t niSd h' Ih^ a -'i"d K^h^P'Ms^ !n 
P14 I f )uf st.ii^'^ spppii!!''d tpplic.it" 'OS to (pni 
. .p.i. st'.ig ' o Pi < ' .o -"'Mion t • propnsp 
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World 
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Governments 



Ap[)ortiorHn(3nt 



.iP jmerujment to tfi.it (?ffect A few yCdrs UUer, jn 
.idciitioiivil st.ite cicioDted d similur resolution Con 
'jft^ss tiu^n {)r()f)oseo dn amendnnent limiting tfic 
fujfnber of succ^^ssive prL'Sidontiai tertns 

At the beqinninq o^ the second world wdr, there 
wds some su[)()ort for tlie ided tl^at the United 
Stdtes .-ifiuuld tufiimit itself to j world organization 
jimocJ dt f)reserv!fKj f)edoe Twenty three states 
cKk)f)ted resolutions urqifw their rof^resentdtives in 
CofKjress to sup'oort such d commitment In 1949, 
siv stdtes mode formal d[)plicjtions to Congress for 
J constitutional convention to r)ropose an amend- 
[tient dutht)nzing the Urntecj States to f)artiCipate 
in limited world fjuv(^rnment Within the follow- 
iruj two yedrs, hdl? of the states rescinded their 
'i[)piic dtions ' ^ 

The Su[>reme Cuuri decisions estdijlishinq the 
'orie i)erson one vote" pnnc([)te and applying it to 
St ito l(H]isidture ao[)ort.onmrnit Sf^ar^od the latest 
bout of sen(HJS mt^^est m <i r^Uional constitution 
!.[)nvfMU!on 

Ihe Coiiricil of Mate (r jvernnients in 1962 suq 
L\L^\i\\ a cof^stitutioruil convefitiun to prof)ose 
^,T.{,r,(jrv.^jMt^ ^P removing ap[)or uonm.ca cases 
*r jm federal ji: nsdiction, h) estalDlishinq a "C<XJrt 
. [ the Union' to certa'O appeals hr)m the 

r.uf)refne Court, dod ras'nc) thf^ f)rocess whereby 
r.PiPs tn^mseives riiay initi -ie constitutional 
.jfT^nuifnents under cirtfcie V 

in 1964, V\n Cnunc! r,f SUiU' Guv^Tr^fTvnrs sug 
riM^tPO ,,rnf "drTUMit exem[;t''v; '''' ^ house of -^ny 
.taTf* Sr()!sldturr from tfie "fruM)^rs(^f^ o.kj vote' 



VV^^*^n an aui'Mdm^vU ti> f'l' 
r'oatp ifi 196^' ajdiftHtij V, .i'di' 
,nt ' OUStltUt:nri j'jy rr-]. 



'ffect fail' 1 in 
av of tilt? votes 
t';! two tf^Kds} 



1' i! jrsr] Sf'r5.jt')r L ' 'tt i"'irl- v-n init'at<^d d 
f .riipjif^'^ t' ) t rjrwene cfistitutiood! 
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ThrvJLKjhout the 1960's and into the prebont decade 
n If ij(A}!orly Scihent issues hdve at one time or 
.tnotlief provoked scdtteied applications for a 
constitutionc'l convention, o g school prayer in 
the early 1960's, re\'enue siuiriny and busing of 
school children to achieve integration more re- 
cently None of thest^ issues, however, iias {.pro- 
duced d[)pIications totdlhncj near the two thirds 
r^Hjuirecj by ;jrt»cle V 
Conclusion It is submitted that the majority of applications 

f)resontod issues of potentially national concerr In 
bome instances, such as tt^e nullification or the 
slavery issues, the ciuestion was initially a sectional 
ccmcern, but national rannfications developed 
Ancjther qeneralization that emerges from an 
histonrdi analysis of the afjplication [jroce^ is that 
tiie majority of concerns raised in state applica- 
tions have been resolved in some way other than 
by convention. In a larqr^ number of situations 
Congress took over the in. tive and proposed the 
re(]uested jmendment to tlie Constitution Num- 
erous examples are readily available The 1788 
1789 apf)lications of Virginia and New York 
for a qenerdl convention were resolved by con 
qr(;-sionj!ly f)'"'^'^'>sed amendment' - the Bill of 
Rujfus Similarly - tiip twenlietfi century, state 
,)[);)hrdt!ons tl'dt ivocated direct election of 
spfiators, tht> limr auMi of [)residentia! tenure, 
prj-.identia! disabihtv <ind succt^ssion and the repeal 
o\ pr{}h![}it!on werf' resolved Iv cong-essionally 
i;joi)Msed .imendrnpnts Tn- proijiems raised by the 
st.jtf^ ,H)|)li(,cith)ns dunfuj thr st<Jv(?ry period were 
^f'SolAHj m a rTU)r(^ revolutp )ndf y w^y Tlie Civil 
'vV,j and iiMifn.jt^'iy th^- t^Mrlff.'nth, h^urteentli and 
f .ftprMth .jriUMid'lvntS r^'ful'Mrr] fhr- ci[)[)llCatlons 

H«)-.>'v^" U" r, riunilj^n Mf sit;j..Hf)ns 'n wl)i^n 

r-. u \\v, n ri. J r^'solution A the prot)UMP In 
'/j^ii" t:r,t»'}(*^s sofh a^. th.f isMi(' o^ [loiyqan^y, a 

, . „ I j! .-ttitud^^s - '^-J t'm^> !^'d thr 

in {hf> i)rj)f^'(lurr itsf^M s!u()(jish[H:ss 1 he 
; r )hlf Ml n ,s Its foots m j f r u irifncntj! distrn tion 
h<.t\;,f>t"i t'>f tif !( dt!(ni pfOMSS <iruj tht» ,ifT1?»rKi 
,tt Wf.ii" forn'^M on!/ reiiuurs tfi^* 

' \, j.s!,inirr, t' f "'I 'nd .n '-'n fomi 

O 7f. 
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ulated amendment the latter recjuires affirmative 
<iction This IS time consuming since typically 
l)(^fore (irafiiruj a febuiution both houses of each 
state leyiGlature consider all tfie other applications 
on the subject submitted to Congress L/ other 
suites. The slavery period provides numerous ex- 
ani[)les (;f f)otent,al applications that were tabled m 
the state legislatures or were never reported back 
from commat^es Action on the resolution is 
further delayed by the fact that state legislatures 
convene at different t.mes during the year. Addi- 
tional problems arise because Congress has not 
provided for adecjuate macn.nery to handle the 
a{)[^licat!ons presented to them Thus, with the 
(massage of time, new interests tend to replace the 
proposed interests, so that the issue is eventually 
resolved by a means other than the convention 
method or not resolved at all. 
It IS further evident that the issues that riave called 
for a convention have been pOf;ular ones Histori 
call/, although an individual state did not petition 
Congress for a convention on a particular issue, the 
state more o^ten than not considered submittino a 
resolution T fie states declining to submit applic^a 
lions generally did pr\ reject tfie application 
prtKedure oased on th*j substantive merits of the 
problem Rother, th^^ states expressed fear of tlie 
oower of J cor.stiti'*!ona! conA^nion and its 
pnUvni.:! for rpvohjtioncjry chanqp 
jvjotes ^ 37 AmfMir.jn State f>dpers G 7 

2 W Pollen, Tfw Apf)li(<Uh)f) CLnjsv of the Aoivnci 
>fiq P^(w'Sinn of tfie Constitutioo 2? 28 (1961) 
dwipubhshed diSsortatK^n in Uf^iv of North 
Carolina Li[)rar/> ihertMnat'tt- , <\<. PhI^po] , 

3 /W at 38 39 

4 VI *^s,r hj .*^tts ri^r ,1 Coii-i O^'nniitt^^e on 
L][)r,iry, Stiit' Rciprf-^ no Ntjil>fn<}tioo 223 (1834) 

, ) [h* o>i ofir^if ndatifri to CofV]f^"A v,)r'.'S 

P.i^ f r ]{}K 



10 Id at 115 

11 Id at 1 19 

12 Grainrn,, Ttie Rule of the States in Proposing 
Comtnutional Aniendiueiiti, 49 A B A J. 1175, 
1176-77 (1963) 

13 See Ap[)pndix B 

14 Pillion at 126 

15 See Dirkson, Tlie Supreme Court and the People, 
66 Mich. L Rev 837 (1968). 

16 See Appendix B,, Pari One, for a complete listing. 
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